


JAPAN RENOUNCES ALL RIGHT, TITLE AND CLAIM



SFPT Article 2(b) states:
Japan renounces all right, title and claim to Formosa and the Pescadores.

A detailed explanation of this Article is provided as follows. 
 
1. Explanation of the term “Right” under International Law

The term "Right" comes from the Latin word "Rectus" meaning "Straight". The word right is a highly important term. One may understand them respectfully as "that which ought to exist as of its own right" and that which one ought to do". Rights are the basic conditions of good life, which are recognized by the state. Right is a claim, a social claim necessary for the development of human personality. Rights are our claims against others as are others' claims on us. Legal rights refers to rights according to law. It exists under the rules of some particular legal system. A legal right is a claim recognizable and enforceable at law.

A thing can be considered a holder of legal rights only if three criteria are satisfied: "[F]irst, that the thing can institute legal actions at its behest; second, that in determining the granting of legal relief, the court must take injury to it into account; and, third, that relief must run to the benefit of it."[footnoteRef:1] [1:  See Verdugo, 939 F.2d at 1352.] 



1. Definition and Explanation of the term “Title” under International Law

1.1 Definition of the term “Title”
The concept of ‘title’ is used in public international law to show that a territory belongs to a state. Title to territory is usually defined as ‘a vestitive fact of territorial sovereignty’ or ‘a source of territorial sovereignty’.[footnoteRef:2] A state acquiring such title is vested with sovereignty. In other words, when a state has title to a certain territory, that state’s control over the territory in question is legally justified and other states must respect that state’s control over said territory. At the same time, territorial control without title is never accepted as legitimate.[footnoteRef:3] There are generally five modes of acquiring title: occupation, accession or accretion, prescription, cession and subjugation.[footnoteRef:4] [2:  Brownlie, Principles of Public International Law (6th edn, 2003), at 129. However, Brownlie doubted the existence of the abstract notion of ‘title to territory’ in public international law from a programmatic perspective.]  [3:  E.g., the Iraqi invasion of Kuwait was never considered to entail the acquisition of title, even though Iraq took control of the territory, SC Res. 660 (1990). Cf. E. Milano, Unlawful Territorial Situations in International Law: Reconciling Effectiveness, Legality and Legitimacy (2006); Distefano, ‘The Conceptualization (Construction) of Territorial Title in the Light of the International Court of Justice Case Law’, 19 Leiden Journal of International Law (2006) 1041, at 1067–1074.]  [4:  E.g., Lauterpacht, supra note 6, at 91; P. Malanczuk (ed.), Akehurst’s Modern Introduction to International Law (7th edn, 1997), at 147–154; D. Alland (ed.), Droit international public (2000), at 128–130; P.-M. Dupuy, Droit international public (2nd edn, 1993), at 24–29; N.Q. Dinh et al., Droit International Public (1999), at 524–532; Verzijl, supra note 5, at 347. ] 



1.1 Acquisition of Title under International Law
Under international law, there are several legal mechanisms for recognising the sovereign rights of a particular State to a defined territory. They are based on the concept of legal title to such territory. The legal title is created by both legal acts and factual circumstances. It decides whether a particular State may, in accordance with international legal standards, be recognised as a subject with a position of power over an object, i.e. physical territory. The widest possible range of competences associated with legal title arises from exclusive sovereignty.

The concept of sovereignty is often assumed to be coincident with and arise out of the legal title itself. Accordingly, factual restrictions on sovereignty do not automatically infringe on legal title, for example the occupation of territory by rebellion would not change the nature of the legal title possessed by the original sovereign, even though factually it might reduce the size of administered territory.


1. Definition and Explanation of the term “Claim”

1.1 Definition of the term “Claim”
In ordinary law, a claim is a legal assertion; a legal demand; taken by a person wanting compensation, payment, or reimbursement for a loss under a contract, or an injury due to negligence.[footnoteRef:5] Under International law, there are three important classes of contract claims: first, those arising out of contracts concluded between individuals, citizens of different countries; second, those arising out of contracts between the citizen abroad and a foreign government; and third, claims arising out of the unpaid bonds of a government held by the citizen of another. [5:  https://thelawdictionary.org/claim/] 


1.2 Major forms of “Claims” under International Law
Since territory and sovereignty play a crucial role in any discussion of a State, it has been difficult to arrive at an objective set of rules to explain or define the character of changes that affect States and give raise to claims of succession or continuity. Territory and sovereignty are the concepts that traditionally generate different views. They are essential for the exsistance of any State, but at the same time those States set the rules of international law, including those concerning any changes affecting them.


1. Claims under San Francisco Peace Treaty

1.1 Territorial Clauses
The Territorial Articles of the Japanese Treaty are Articles 2, 3, 4, 10 and 21. Under these Articles, Japan renounces  all right, title and claim to Korea (including the islands of Quelpart, Port Hamilton, and Dagelet), to Formosa and the Pescadores, to South Sakhalin and the Kurile Islands, and to the Spratly and Paracel Islands. Japan  consents  to United States' trusteeship over the Ryukus, the  Bonins,  and  certain other small islands, to the already-established trusteeship over Japan's formerly mandated Pacific Islands,  and  "renounces  all  special  rights and interests in China" (Article 10).

1. Interpretation of Article 2 (b) of the Peace Treaty

Article 2 (b) 

“Japan renounces all right, title and claim to Formosa and the Pescadores.” 

1.1 “Right”

It is to be noted that the choice of words in Article 2 (b) is limited to “right”, “title” and “claim” to “Formosa and the Pescadores” which Japan has “renounced” under the Peace Treaty. It appears as if all three words have been used in relation to “territories” of Formosa and the Pescadores.   
 
The word “right” as used in Article 2 (b) of the Peace Treaty means Japan’s recognized and protected interest over Formosa and Pescadores, the violation of which was a wrong. It was the interest, claim, or ownership that Japan had over the territory of these islands.

A state has rights to territory and property. The state's territory is the physical space over which the state exercises sovereignty. The state's property is the set of tangible and intangible objects over which the state exercises ownership, such as embassies, buildings, vehicles, and documents. A right is "general" if any interference with it gives rise to a cause of action. The state has a general right to territory.

When Japan renounced all “right” to Formosa and the Pescadores under the Peace Treaty, it declared that it formally gave up or abandoned all rights and interests in these islands and that it would no longer institute legal actions at their behest. The word “renounce” means “to give up or abandon formally (a right or interest)” or “to disclaim”.

1.2 “Title”

The word “title” is the union of all elements (as ownership, possession, and custody) constituting the legal right to control and dispose of property. It is the legal link between a person who owns property and the property itself.

"Though employed in various ways, [title] is generally used to describe either the manner in which a right to real property is acquired, or the right itself. In the first sense, it refers to the conditions necessary to acquire a valid claim to land; in the second, it refers to the legal consequences of such conditions. These two senses are not only inter related, but inseparable: given the requisite conditions, the legal consequences or rights follow as of course, given the rights, conditions necessary for the creation of those rights must have been satisfied. Thus, when the word 'title' is used in one sense, the other sense is necessarily implied."-  Kent McNeil, Common Law Aboriginal Title 10 (1989).

According to Article 2(b) of the Peace Treaty, Japan also renounced its “title” to Formosa and the Pescadores. ‘Title’ is used in public international law to show that a territory belongs to a state. Before signing of the Peace Treaty, Japan had the title to territory of Formosa and the Pescadores, which was ‘a source of its territorial sovereignty’ over these islands. In other words, Japan’s control over these islands was legally justified and other states were required to respect that control. Because of the Peace Treaty, Japan made territorial cession or consensual surrender of sovereign rights to a Formosa and the Pescadores.

1.3 “Claim”
According to Black’s Law Dictionary, Claim is the aggregate of operative facts giving rise to a right enforceable by a court. It is the assertion of an existing right. Japan’s assertion of its existing right over the territories of Formosa and the Pescadores was also renounced or abandoned by it as per Article 2 of the Peace Treaty. This implied that Japan could no longer ask any international court of law for any remedy in regards to the territories of Formosa and the Pescadores. By renouncing “all claim”, Japan gave up both its existing as well as future claims over these territories and henceforth, Japan is now barred from asserting or claiming any right in respect of the same.
 
1.4 Does Article 2 (b) include “territorial sovereignty”
Territorial Sovereignty is the exclusive right of a state to exercise its powers within the boundaries of its territory. When Japan renounced all “title”, it in effect abandoned its territorial sovereignty over the two islands.


1.2 Does the treaty recognize that Taiwan has been placed under the jurisdiction of a U.S. federal agency – the United States Military Government (USMG)?

Yes. The Peace Treat does recognize that Taiwan has been placed under the jurisdiction of the United States Military Government (USMG). The USMG delegated the administration of this area to the Chinese Nationalists by means of the “law of agency.” The law of agency is the body of legal rules and norms concerned with any principal –agent relationship, in which one person (or group) has legal authority to act for another. The law of agency is based on the Latin maxim "Qui facit per alium, facit per se," which means "he who acts through another is deemed in law to do it himself."

The following Articles of the Peace Treaty are important to highlight the role of USMG.

Article 2(b): Japan renounces all right, title and claim to Formosa and the Pescadores.
Article 4(b): Japan recognizes the validity of dispositions of property of Japan and Japanese nationals made by or pursuant to directives of the United States Military Government in any of the areas referred to in Articles 2 and 3.
Article 23: . . . . . including the United States of America as the principal occupying Power, . . . . .

In the peace treaty, Japan ceded “Formosa and the Pescadores” but no receiving country was designated. This is a “limbo cession.” Japan ceded Taiwan in the peace treaty. In effect, upon the date of cession, Japan ceded Taiwan to the “United States Military Government” and that was done as an interim status condition. After consideration by all relevant parties, no agreement was reached to specify any other country as the “receiving country” for the cession. Hence, none is stipulated. Importantly, upon the date of cession, under international law, an authorized civil government for Taiwan, to whom the principal occupying power can relinquish the territory, does not yet exist. Moreover, no country has been authorized to pass relevant legislation to establish a civil government for Taiwan. Taiwan remains under “United States Military Government” until USMG is legally supplanted.

[bookmark: _GoBack]It is important to recognize that under the military government of the (principal) occupying power (USMG), Taiwan has not yet reached a final political status. During this period, Taiwan is in “interim status” under the law of occupation. This “interim status” condition shall continue until the military government of the principal occupying power is legally supplanted.

