FORM D-157-COAN
Explanation of Table 1: Clarification of the Taiwan Status and the “One China Policy”

[See Table 1 on separate page.]  
INTRODUCTION : Table 1 provides a timeline of major events which have some relevance to a discussion of Taiwan's status in the world today and the “One China Policy” of the US Executive Branch.  On the left side, fifteen events are categorized, plus an additional entry for "Today."
Table 1 has fourteen columns, which are labeled as  (1) Date,  (2) Historical Event,    (3) Status of ROC in the United Nations,  (4) Legal Status of the ROC (in international law),   (5) Legal Status of ROC in the view of the US government, (6) Legal Status of the ROC in Taiwan, (7) Legal Status of the USA in Taiwan,  (8) United States Military Government (USMG) administrative authority over Taiwan,  (9) Legal Status of Taiwan territory,  (10) Allegiance of native Taiwanese people,  (11) Legal Status of the PRC in Taiwan,  (12) Legal Status of the PRC in the view of the US government,  (13) Status of the PRC in the United Nations,  (14) Recognition of a Taiwan Civil Government (TCG) by the US Executive Branch.     Note: In the content of Table 1, the designation of "X" is used to indicate "non existent" or "not yet applicable."
BACKGROUND TO THE ANALYSIS IN TABLE 1: From reading the July 13, 1971, Starr Memorandum of the Dept. of State, we can understand that Taiwan was sovereign Japanese territory until the coming into force of the San Francisco Peace Treaty (SFPT) on April 28, 1952.  The United Nations was founded on Oct. 24, 1945, and we know that the ROC was expelled from the UN on Oct. 25, 1971, at which time the PRC took over the China seat. With respect to a US determination of “the sole legitimate government of China,” as of Jan. 1, 1979, the US has de-recognized the ROC on Taiwan, and recognized the PRC in Beijing.  
We know that when issuing General Order No. 1 on Sept. 2, 1945, neither President Truman nor General MacArthur had any authority to authorize the transfer of the territorial sovereignty of Taiwan to “China” based on the Cairo Declaration of Dec. 1, 1943, the Potsdam Proclamation of July 26, 1945, or the signing of the Japanese surrender documents aboard the USS Missouri.  In fact, from a study of the history of the Mexican American War and the Spanish American War, we quickly understand that the surrender of enemy troops marks the beginning of the military occupation of the territory.  This dictum would apply to Taiwan as it would to any other territory.  US Army Field Manual FM 27-10 informs us that "Military government is the form of administration by which an occupying power exercises authority over occupied territory .... "   
The legal status of the USA in Taiwan is further verified by the specifications of two important Articles in the SFPT.  Specifically, Article 4(b) confirms that the United States Military Government (USMG) has disposition rights over Taiwan, and Article 23(a) confirms that the USA is the principal occupying power. For a definition, we can say that: 
”The principal occupying power exercises military government jurisdiction over territory acquired under the principle of conquest.”
In Table 1, the following considerations are particularly notable:

1. The Status of the ROC in the United Nations and the Status of the PRC in the United Nations are given in columns 3 and 13 respectively. Initially, the ROC was regarded as “the sole legitimate government of China,” but as of late Oct. 1971 the ROC was expelled and the PRC has taken its place. 
2. The Status of the ROC under international law is given in column 4. After the founding of the ROC in 1912, it was “the juridical person (legal government) of China” until late 1949, when its central government moved to occupied Taiwan to become “the government in exile of China.”  
3. The Legal Status of the USA in Taiwan is given in column 7.  During the WWII period, all military attacks against (Japanese) Taiwan were conducted by US military forces.  As “the conqueror,” the United States has both the right and the obligation to occupy Taiwan.  However, the United States has delegated this task to the military forces under Chiang Kai-shek (aka “ROC military forces”).  Hence, in relation to the military occupation of Taiwan, the USA is the principal occupying power (see column 7), and the ROC is merely a subordinate occupying power (see column 6).   
4. Military occupation is conducted under military government, and USMG administrative authority over Taiwan is given in column 8. The United States is the principal occupying power, and administrative authority by USMG has begun as of Oct. 25, 1945, with the surrender of Japanese troops. 

5. According to the doctrines regarding the “nationality” and “allegiance” of the populace in occupied territory, as confirmed in US Supreme Court cases, after the surrender ceremonies in Taiwan, the local populace will pass under a period of allegiance to “the conqueror,” which in the post Napoleonic period will be the principal occupying power.  This is clarified in column 10. 
6. The Status of the ROC and the Status of the PRC in the view of the US government (Executive Branch) is given in columns 5 and 12 respectively. By the late 1920s the ROC was already “the recognized legal government of China,” and beginning in late 1949, it was “the recognized government in exile of China.” By Jan. 1, 1979, the ROC has become “the unrecognized government in exile of China,” and the PRC is now “the recognized legal government of China.”

7. The Legal Status of the ROC in Taiwan and the Legal Status of the PRC in Taiwan are easily compared by examining columns 6 and 11.  
8. Up until the Oct. 25, 1945, surrender of Japanese troops on the island, a Japanese civil government was functioning in Taiwan.  After the surrender of Japanese troops, Taiwan is occupied territory and is under military government jurisdiction.   However, the United States has delegated the military occupation of Taiwan to the Chinese nationalists under Chiang Kai-shek  (aka “ROC military forces”), in the form of a principal-agent relationship.  Military government continues until legally supplanted, and column 14 clearly shows that the US Executive Branch has never recognized any “Taiwan Civil Government” as having supplanted USMG jurisdiction over the territory.  

9. The Legal Status of Taiwan territory is given in column 9.  Taiwan was a territorial cession in SFPT Article 2(b), effective April 28, 1952, but Taiwan's territorial sovereignty was not awarded to “China.”  Hence, Taiwan remains as occupied territory until the military government of the principal occupying power is legally supplanted.  Such an explanation is fully supported by the United States’ experience in other territory acquired under the principle of conquest. Please see Table 2: “Areas Conquered by US military forces” for a detailed analysis. 

10. The oppression of native Taiwanese people arises from a number of factors.  These are summarized as follows. 
(a) the ROC is not the legitimate government of Taiwan, it is merely a subordinate occupying power, beginning Oct. 25, 1945, and a government in exile, beginning in Dec. 1949.  See columns 4 and 6.  The ROC exercises effective territorial control over Taiwan, not sovereignty.   The US Executive Branch maintained diplomatic relations with the ROC up to Jan. 1, 1979, based on the ROC’s status as the government of mainland China.   See column 5.
(b) The One China Policy of the US Executive Branch does not recognize PRC sovereignty over Taiwan.  See column 11.  However, the US Executive Branch established diplomatic relations with the PRC on Jan. 1, 1979, based on its status as the government of mainland China.  See column 12. 
(c) In the SFPT, the USA is confirmed as the principal occupying power. See column 7.  The USA has never recognized any Taiwan Civil Government which has legally supplanted the principal occupying power’s military government jurisdiction over Taiwan territory.  See column 14. Taiwan currently remains under the de-jure jurisdiction of USMG.  See column 8.  In consideration of all the above, native Taiwanese people are fully entitled to be issued Stateless Travel Documents by the US government. 
(d) Under the precedent clearly established in dealing with other territorial cessions in peace treaties, the US Executive Branch should authorize the native Taiwanese people to come together to form their own civil government. Currently, considering that the US Commander in Chief is not in favor of Taiwan independence, this civil government would function directly under USMG.  Obviously, USMG should establish a Headquarters in Taiwan at an early date. 
	Table 2: Areas Conquered by US military forces and therefore under USMG jurisdiction, 
with later "new disposition" by peace treaty

	 (1)            (2)                  (3)         (4)           (5)


	Area
	Treaty and relevant Article
	Came into force
	End of USMG
	USMG supplanted by

	California
(01/13/1847)
	Treaty of Guadalupe Hidalgo, Art. 5
	July 4, 1848
	Dec. 20, 1849
	civil government for California (USA)

	Puerto Rico
(08/12/1898)
	Treaty of Paris, Art. 2
	April 11, 1899
	May 1, 1900
	civil government for Puerto Rico (USA)

	Philippines
(08/14/1898)
	Treaty of Paris, Art. 3
	April 11, 1899
	July 4, 1901
	civil government for Philippines (USA)

	Guam
(06/21/1898)
	Treaty of Paris, Art. 2
	April 11, 1899
	July 1, 1950
	civil government for Guam (USA)

	Cuba
(07/17/1898)
	Treaty of Paris, Art. 1
	April 11, 1899
	May 20, 1902
	civil government for Cuba (Republic of Cuba)

	Ryukyus
(09/07/1945)
	SFPT, Art. 3
	April 28, 1952
	May 15, 1972
	civil government for Ryukyus (Japan)

	Taiwan
(10/25/1945)
	SFPT, Art. 2b
	April 28, 1952
	-----
	[ none ] 


(In column 1, the date given in parentheses is the beginning of the military occupation.)
	Observation: With the end of USMG jurisdiction in Calif., Puerto Rico, Philippines, Guam, Cuba, and the Ryukyus, each has become either (a) a sovereign nation, or (b) a fully-recognized overseas territory of another sovereign nation. Moreover, each of these areas has a fully functioning "civil government."  Taiwan is clearly the exception.  Taiwan has remained under military occupation up to the present day.
Since the end of the Second World War, it has been the official policy of the United States government that the status of Taiwan is "an unsettled question . . . . " 
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