	 FORM 157


Application for Issuance of “Stateless” Travel Documents 
by Native Taiwanese Person
Supplementary Data Form & Questionnaire
Section 1. 
STATELESS STATUS: Please indicate with a “check” which of the following proclamations, decisions, announcements, etc. of the US executive, legislative, or judicial branches has led the applicant to believe that the ROC on Taiwan is not a “state” in the international community, but merely a non-sovereign entity, thus resulting in the applicant’s condition of statelessness.   (Reference Notes are given below.)
____ A1. By the peace treaty of Sept. 8, 1951, signed with the United States and other powers, Japan renounced "all right, title and claim to Formosa and the Pescadores." The treaty did not specify the nation to which such right, title and claim passed. 

____ A2. It is the understanding of the Senate that nothing in the [1955 ROC-USA Mutual Defense] treaty shall be construed as affecting or modifying the legal status or sovereignty of the territories to which it applies.

____ A3. ... technical sovereignty over Formosa and the Pescadores has never been settled. That is because the Japanese Peace Treaty merely involves a renunciation by Japan of its right and title to these islands. But the future title is not determined by the Japanese Peace Treaty nor is it determined by the Peace Treaty which was concluded between the Republic of China and Japan.

____ A4. Article 2 of the Japanese Peace treaty, signed on Sept. 8, 1951 at San Francisco, provides that "Japan renounces all right, title and claim to Formosa and the Pescadores." The same language was used in Article 2 of the Treaty of Peace between China and Japan signed on April 28, 1952. In neither treaty did Japan cede this area to any particular entity. 

____ A5. As Taiwan and the Pescadores are not covered by any existing international disposition, sovereignty over the area is an unsettled question subject to future international resolution.

____ A6. [T]he sovereignty of Formosa has not been transferred to China .... 

____ A7. Formosa may be said to be a territory or an area occupied and administered by the Government of the Republic of China, but is not officially recognized as being a part of the Republic of China. 

____ A8. We do not seek, in the words of the Chinese, to create "two Chinas" or "one China, one Taiwan." 

____ A9: We don't believe that Taiwan should be a member in any organization for which statehood is a requirement.

____ A10. Taiwan, or the Republic of China, is not at this point a state in the international community. 

____ A11. The Republic of China is an issue undecided, and it has been left undecided, as you know, for many, many years.

____ A12. The Japanese peace treaty of 1951 ended Japanese sovereignty over the islands but did not formally cede them to "China," either Communist or Nationalist. 

____ A13: The United States "acknowledged" the "One China" position of both sides of the Taiwan Strait. 

____ A14: US policy has not recognized the PRC's sovereignty over Taiwan; 

____ A15: US policy has not recognized Taiwan as a sovereign country;

____ A16: The United States does not support Taiwan Independence. 

____ A17: Taiwan is not independent. It does not enjoy sovereignty as a nation.
____ A18: We also take very seriously President Chen's repeated commitments not to permit the constitutional reform process to touch on sovereignty issues, which includes territorial definition.

____ A19: Well, [the PRC officials] are obviously quite concerned about what they see as possible moves towards de jure independence, and I restated our position that we are opposed to any effort by anyone unilaterally to change the status quo. 

____ A20: The United States supports, as appropriate, Taiwan’s involvement in international organizations, processes, agreements, and gatherings where statehood is not a prerequisite. 

____ A21: [Native Taiwanese] Plaintiffs have essentially been persons without a state for almost 60 years.

__√__ All of the above.                        ____ Other  (Please attach separate sheet(s).) 
* REFERENCE NOTES --  A1 to A5: STARR MEMORANDUM, DEPT. OF STATE, JULY 13, 1971; A6 to A7: SHENG v. ROGERS (D.C. CIRCUIT, OCT. 6, 1959); A8: TESTIMONY BY DEPUTY ASSISTANT SECRETARY OF STATE FOR EAST ASIAN AND PACIFIC AFFAIRS, KENT WIEDEMANN, JULY 25, 1995; A9: STATEMENT BY PRESIDENT CLINTON, JUNE 30, 1998;   A10 to A11: STATEMENT BY NATIONAL SECURITY COUNCIL SENIOR DIRECTOR FOR ASIAN AFFAIRS, DENNIS WILDER, AUG. 30, 2007. A12: Mandate for Change 1953-1956, BY DWIGHT D. EISENHOWER, page 461. A13 to A15: CONGRESSIONAL RESEARCH REPORT FOR CONGRESS, China/Taiwan: Evolution of the "One China" Policy, JULY 9, 2007.  A16: STATEMENT BY VICE PRESIDENT CHENEY, APRIL 13, 2004.  A17: STATEMENT BY SEC. OF STATE COLIN POWELL, OCT. 25, 2004;  A18: DAILY PRESS BRIEFING, DEPT. OF STATE, SEPT. 25, 2006.  A19: STATEMENT BY SEC. OF DEFENSE ROBERT GATES, NOV. 6, 2007;  A20: MANDATORY GUIDANCE FROM DEPARTMENT OF STATE REGARDING CONTACT WITH TAIWAN, SEPT. 2008;  A21: LIN et al. v. USA (D.C. CIRCUIT, MARCH 18, 2008)
Section 2. 

THE SO-CALLED “REPUBLIC OF CHINA NATIONALITY”: Which of the following legal rationale, historical facts, etc. has led the applicant to believe that the so-called “Republic of China nationality” of native Taiwanese people is illicit, unlawful, and/or illegal?
____ B1.  The "Republic of China" Constitution currently in use in Taiwan was promulgated on Jan. 1, 1947, when the Chinese Nationalist Party (KMT) still ruled China, and came into force on Dec. 25, 1947. It was not designed for Taiwan. It was brought over from Mainland China by the KMT during the Chinese Civil War period of the late 1940's. As such, this Constitution, which is often called the "Nanjing Constitution", is not the true organic law of the Taiwan cession, and the Art. 3 specifications of “Persons with the nationality of the Republic of China shall be citizens of the Republic of China” cannot be interpreted to have any relationship to native Taiwanese people. 

____ B2. In Taiwan, as a prerequisite for the implementation of the ROC Nationality Law, it would be necessary that Taiwan be formally incorporated into Chinese national territory.  According to the provisions of the ROC’s Constitution’s Art. 4, such a change in the national boundaries requires a Resolution of the ROC National Assembly.  However, in regard to the alleged incorporation of Taiwan into Chinese territory, there is no resolution of the National Assembly on record.
____ B3. International law specifies that "military occupation does not transfer sovereignty." The proclamation of the annexation of Taiwan territory ("Taiwan Retrocession Day") on Oct. 25, 1945, is illegal under the laws of war (aka “a war crime”). 

____ B4. Although there were some proclamations made in the Fall of 1945, the most commonly quoted reference for the "legal basis" of native Taiwanese persons as having ROC nationality is a Jan. 12, 1946, order issued by the ROC military authorities. However, that order was never ratified by the Legislative Yuan, nor made into a law. Importantly, as "belligerent occupation" of Taiwan began on October 25, 1945, with the surrender of Japanese troops, and only ended with the coming into force of the San Francisco Peace Treaty (SFPT) on April 28, 1952, such an order is prohibited. More specifically, the imposition of mass-naturalization procedures over the civilian population in occupied Taiwan territory is illegal under the laws of war  (aka “a war crime”).
____ B5. Originally, the ROC Nationality Law was promulgated in Feb. 1929, when Taiwan was a part of Japan. It was revised in February 2000, however there were no Articles addressing the alleged mass naturalization of Taiwanese persons as ROC citizens after WWII.

____ B6.  Article 26 of the SFPT serves to authorize the drafting of a peace treaty between the ROC and Japan. Article 10 of the Treaty of Taipei (Sino-Japanese Peace Treaty) of Aug. 5, 1952 specifies: "For the purposes of the present Treaty, nationals of the Republic of China shall be deemed to include all the inhabitants and former inhabitants of Taiwan (Formosa) and Penghu (the Pescadores) and their descendents who are of the Chinese nationality in accordance with the laws and regulations which have been or may hereafter be enforced by the Republic of China in Taiwan (Formosa) and Penghu (the Pescadores)...."  However, up to the Japanese government’s de-recognition of the ROC in the early 1970s, the conditions of Article 10 in regard to "in accordance with the laws and regulations which have been or may hereafter be enforced by the Republic of China in Taiwan...." had yet to be fulfilled. 

____ B7.  For native Taiwanese persons to be bona fide ROC citizens, two conditions would need to be met. First, the SFPT would have to award sovereignty of Taiwan to the ROC and second, there would have to be a law passed regarding any mass-naturalization procedures, after the peace treaty came into effect on April 28, 1952. In fact, neither of these two conditions has been met. 

____ B8. With no clear legal basis to include Taiwan in its definition of "national territory," and no international treaty references which can be found, the ROC Ministry of Foreign Affairs is clearly not the competent authority to issue travel documents native Taiwanese people in Taiwan.    

 ____ B9. Neither the SFPT, the TRA, nor any Executive Orders of the US Commander in Chief recognize the ROC as the legal government of Taiwan.  The false claims of "citizenship of the Republic of China" for native Taiwanese persons holding ROC passports should make those passports illegal under US law. 

____ B10. Under the customary laws of warfare, upon the surrender of Japanese troops the local populace in Taiwan will pass under a "temporary allegiance" to the conqueror, which in the post-Napoleonic era will be the principal occupying power. See Fleming v. Page, 50 US 603 (1850).  Moreover, the doctrine of "temporary allegiance" only exists in a single-tiered formulation. The historical record clearly shows that the United States was the conqueror of Taiwan, not the Republic of China. Significantly, this allegiance corresponds to “permanent allegiance” under the immigration laws of the United States.  See 8 USC 1101 (a)(31).
__√__ All of the above.                         ____ Other  (Please attach separate sheet(s).) 
Section 3. 

	PERSECUTION (PART 1)  Oppression of Native Taiwanese Identity and Other Rights

C1. Do you feel oppressed, ill-treated, and/or wrongfully subjugated as a result of your native Taiwanese ethnic background, legal & political beliefs, etc.  (Y)__ √__  (N)_____



	C2. Do you feel oppressed, ill-treated, and/or wrongfully censured as a result of your attempts to expose the ROC’s illegal activities, and your promotion of the truth of the ROC’s status as a “non-state”?    (Y)__ √__  (N)_____



	C3. In any public setting, have you ever expressed the any of the following legal viewpoints and as a result of such expressions been subject to verbal attacks and threats by other attendees? --

that the Oct. 25, 1945, surrender of Japanese troops in Taiwan was not “Taiwan Retrocession Day,” and the confiscation of Japanese assets in Taiwan beginning in late 1945 by the ROC/KMT regime was therefore illegal.   (Y)__ √__  (N)_____

that by moving its central government to Taiwan in Dec. 1949, the ROC had become a government in exile, moreover there is no procedure or methodology whereby a government in exile can be recognized as the legitimate government of its current locality of residence?   (Y)__ √__  (N)_____

that none of the post-war treaties awarded the territorial sovereignty of Taiwan to China, and therefore Taiwan is not Chinese territory, and native Taiwanese persons do not owe allegiance to the Republic of China.  (Y)__ √__  (N)_____


PERSECUTION (PART 2)  Protection of the ROC’s “sovereign rights”   

In the applicant’s opinion, is it valid to say --

C4. that the non-sovereign Republic of China’s mandatory military conscription policies over native Taiwanese people in the Taiwan area, with criminal penalties for non-compliance, actually serve to intimidate or coerce a civilian population ?

C5. that the assertion of ROC sovereignty over the Tiaoyutai & Spratly island groups by Taiwanese military forces actually serves to influence the policy of a government by intimidation or coercion and involves violent acts or acts dangerous to human life, as a direct challenge to the territorial claims of internationally recognized sovereign nations ? 
C6. that the United States has a valid interest in avoiding a military conflict in the Tiaoyutai & the Spratly island groups, and therefore that the ROC’s actions in claiming sovereignty over these areas threaten the economic interests and foreign relations of the United States?  and moreover in the future can be expected to lead to armed conflict between military forces ?
C7. that the ROC’s actions in this regard occur primarily outside the territorial jurisdiction of the United States, transcending US national boundaries in terms of the means by which they are accomplished, and the persons they appear intended to intimidate or coerce ?  and that these island groups fall outside the territorial boundaries of “Taiwan,” as defined in the TRA, according to 22 USC 3314 (2) ?  
C8. that the officials of the ROC Ministry of National Defense (MND) carry ROC passports, and ROC ID cards, and all openly claim to be citizens of the “Republic of China?” 
C9. Do you therefore believe --

that the actions of the ROC MND amount to violations of US Executive Order 13224 on Terrorism?  and relevant US statutes?  (Y)__ √__  (N)_____

that the actions of DOS in failing to enforce violations of this type by the ROC MND have resulted in direct persecution of native Taiwanese people, including the applicant’s close friends, family members, and relatives?  (Y)__ √__  (N)_____
	PERSECUTION (PART 3)  Lack of Clarity on the Taiwan Status Issue
C10. Testifying before the House International Relations Committee on April 21, 2004, Assistant Secretary of State for East Asian and Pacific Affairs James Kelly was asked to define the "One China Policy."  However, he was unable to do so.  

Does the applicant feel that such lack of clarity regarding the underlying parameters of the USA – ROC – PRC relationship fails to enhance the human rights of the all the people on Taiwan, thus violating the requirements of 22 USC 3301(c) ?          (Y)__ √__  (N)_____

And that such lack of clarity is also a fundamental source of ill-treatment and oppression of native Taiwanese people in the world today?   (Y)_ √___  (N)_____

In the applicant’s opinion, do the officials of DOS and AIT do an adequate job of communicating the truth regarding the international legal status of (1) Taiwan and (2) the ROC on Taiwan to the following: . . .  
       to the (so-called) “President” of the ROC?   (Y)_____  (N)__ √__
       to the Cabinet members of the ROC?        (Y)_____  (N) __ √_
to the general Taiwan population?         (Y)_____  (N) __ √_
to the members of the Taiwan Caucuses in 

the US House and Senate                   (Y)_____  (N) __ √_
C11. If the applicant answered “No” to all four of the above, in general how would the applicant rate DOS’s “communication performance” in this regard?

___ slightly less than adequate     ___ much less than adequate     __√__ woefully inadequate

C12. If the applicant has chosen “woefully inadequate” in answering the above, what aspects of law and legal thinking does the applicant regard as being absent from the fact sheets, memoranda, webpages, research reports, press briefings, testimony to Congress, etc. of DOS and AIT officials regarding the Taiwan status issue? 

___ military jurisdiction under the US Constitution   ___ the functioning of governments in exile  ___ US Army regulations: FM 27-5, FM 27-10, FM 41-10, etc.   ___ the customary law of treaties  ___ the disposition of territorial cessions after war  ___ 1907 Hague Convention IV   ___ 1949 Geneva Conventions   ___ 1952 SFPT   ___ US Supreme Court cases regarding military occupation, military government, the principle of conquest, etc.  __ insular law considerations for areas under the dominion of the USA after conquest      ___ other customary laws of warfare precedent     __√__ All of the above 


Section 4. 

US GOVERNMENT RESPONSIBILITY TO NATIVE TAIWANESE PEOPLE: Which of the following legal doctrines, historical facts, etc. has led the applicant to believe that the US government has the responsibility to issue Stateless Travel Documents to native Taiwanese people?

____ D1. Following the Sino-Japanese War, and pursuant to the Treaty of Shimonoseki, Qing China ceded Taiwan to Japan.  The United States declared war on the Empire of Japan on Dec. 8, 1941.  During the war period, all military attacks against Taiwan were conducted by United States military forces.  Hence, in relation to Taiwan, the United States is “the conqueror.”
____ D2.  In US v. Wong Kim Ark, 169 US 649 (1898), it was held that: “To create allegiance by birth, the party must be born, not only within the territory, but within the ligeance of the government. If a portion of the country be taken and held by conquest in war, the conqueror acquires the rights of the conquered as to its dominion and government, … It is equally the doctrine of the English common law that during such hostile occupation of a territory, and the parents be adhering to the enemy as subjects de facto, their children, born under such a temporary dominion, are not born under the ligeance of the conquered.”

____ D3. In Gonzales v. Williams, 192 US 1 (1904), the Supreme Court confirmed its earlier finding that: “. . . the nationality of the inhabitants of territory acquired by conquest or cession becomes that of the government under whose dominion they pass, subject to the right of election on their part to retain their former nationality by removal or otherwise, as may be provided ... ” (Boyd v. Nebraska ex rel. Thayer, 143 US 135 (1892)).
____ D4. In General Order No. 1, General MacArthur gave directions to Chiang Kai-shek of the Republic of China to accept the surrender of Japanese troops in Taiwan. The Generalissimo accepted these orders. The surrender ceremonies mark the beginning of the belligerent occupation. The United States is “the conqueror” and “the principal occupying power.” The Republic of China military forces are merely “a subordinate occupying power” under the USA.
____ D5. "The Constitution confers absolutely on the government of the Union the powers of making war and of making treaties; consequently, that government possesses the power of acquiring territory, either by conquest or by treaty."  (American Insurance Company v. Canter, 26 US 511 (1828)) 
____ D6. In United States v. Huckabee, 83 US 414 (1872), the Court speaking through Mr. Justice Clifford, said: "Power to acquire territory either by conquest or treaty is vested by the Constitution in the United States. Conquered territory, however, is usually held as a mere military occupation until the fate of the nation from which it is conquered is determined.... "
____ D7. In a concurring opinion in Downes v. Bidwell, 182 US 244 (1901), Justice Gray confirmed that: “So long as Congress has not incorporated the territory into the United States, neither military occupation nor cession by treaty makes the conquered territory domestic territory, in the sense of the revenue laws; but those laws concerning ‘foreign countries’ remain applicable to the conquered territory until changed by Congress. Such was the unanimous opinion of this court, as declared by Chief Justice Taney in Fleming v. Page, [50 US 603] (1850).”

____ D8. For a territorial cession after war, the military government of the principal occupying power does not end with the coming into force of the peace treaty. To date, no record can be found of a formal announcement of the end of United States Military Government (USMG) jurisdiction over Taiwan.
____ D9. In the English language, a definition of the word "property" includes the concepts of “right of ownership” & “title.”  Accordingly, the “right of ownership” & “title" of the “Japanese property” of the Ryukyus was transferred back to Japan on May 15, 1972, in full conformance to the specifications of Article 4(b) of the SFPT.  Significantly, this Article 4(b) also gives USMG disposition rights over Taiwan territory. However, before such a final disposition is made, the native Taiwanese people are legally entitled to form their own “civil government” under USMG.  
____ D10. In Taiwan, USMG is the protecting power.  Hence, a valid legal rationale for issuance of Travel Documents to native Taiwanese people can also be based on the Geneva Convention Relative to the Protection of Civilian Persons in Time of War (Aug. 12, 1949), Article 4, which defines “protected persons” --

Persons protected by the Convention are those who, at a given moment and in any manner whatsoever, find themselves, in case of a conflict or occupation, in the hands of a Party to the conflict or Occupying Power of which they are not nationals.

____ D11. Under the Immigration and Naturalization Act (INA, 8 USC 1101 et seq.), its Rules of Chargeability, and the Definitions in 9 FAM 42.12 Notes, Taiwan is classified as a self-governing dominion, and remains outside of the US Green Card Zone, unlike Guam and American Samoa.  Taiwan is foreign territory under the dominion of the United States, which is treated as a sub-sovereign foreign state equivalent under the TRA.  See 22 USC 3303(b)(1).
__√__ All of the above.                        ____ Other  (Please attach separate sheet(s).) 
Section 5. 

TREATY RIGHTS:  The applicant should indicate his/her understanding of the following.  (Please write the alphabet letter of the correct answer on the line.)

E1. The Japanese government abrogated the Treaty of Taipei in which year? 

__e___  (a) 1960,   (b) 1964,   (c) 1968,   (d) 1972,   (e) 1979

E2. The United States abrogated/cancelled the San Francisco Peace Treaty (SFPT) in which year?

__e___  (a) 1956,    (b) 1966,   (c) 1972,   (d) 1982,   (e) still in force

E3. Which of the following has the highest “legal weight” under US law?   

__c___  (a) Three PRC-USA Joint Communiques,  (b) TRA,   (c) SFPT,  (d) One China Policy,   (e) US Executive Order on Taiwan
E4. In regard to the disposition of territory in a peace treaty, “the occupying power” should be understood to be the country whose military officers and troops: 
__c___  (a) accepted the surrender, (b) previously announced the intention to annex the territory, (c) conquered the territory, (d) promulgated a new penal system and tax laws in the territory,  (e) physically confiscated “enemy property” in the territory 

E5. Based on relevant historical and legal precedent, for territory ceded in a peace treaty, the military occupation of ends on what date?  
__d___  (a) upon the same date as the end of the military occupation of non-ceded territory, under the terms of the treaty, (b) upon the announcement of the formal annexation of the territory, (c) when military conscription policies are implemented over the native populace, (d) when a civil government fully recognized by the occupying power supplants military government over the territory, (e) when the native people are awarded full suffrage rights, (f) when military trials of native civilian persons are ended                                                             /*-*/ 
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