Chart 10: US Insular Law Considerations on the Origin and Classification of “Aliens”

	
	Area/Region
	Insular Area of USA?
	Examples
	Native Population?
	Territorial

Sovereignty Held By?
	Present or Historical Classification as “Alien” under US law
	Alternative (Local) Nomenclature
	Relevant Dates when Entitled to Carry “US National Non-citizen Passport” 

	1
	Foreign Country
	No
	Chile, Senegal, Finland, Malaysia, N.Z., etc.
	Yes
	Each respective country
	Alien (Type 1)
	―――
	――― (Note 1)

	2A
	Domestic Territory (Domestic Country)
(Note 2)
	Yes
	Puerto Rico

(1899→present)
	Yes
	USA
	Alien (Type 2)
	island citizen of the Puerto Rico cession
	April 11, 1899→

March 2, 1917 (Note 3)

	
	
	
	Guam
(1899→present)
	Yes
	USA
	Alien (Type 2)
	island citizen of the Guam cession
	April 11, 1899→

August 1, 1950 (Note 4)

	2B
	Domestic Territory
	Yes
	Midway Island
(1867→present)
	No
	USA
	N/A
	―――
	―――

	
	
	
	Wake Island
(1897→present)
	No
	USA
	N/A
	―――
	―――

	3
	Foreign Territory under the dominion of the USA

(Note 5)
	Yes
	Cuba

(April 11, 1899→May 20, 1902)
	Yes
	USA
	Alien (Type 3)
	island citizen of the Cuba cession
	April 11, 1899→

May 20, 1902

	
	
	
	Taiwan

(April 28, 1952→present)
	Yes
	USA
	Alien (Type 3)
	island citizen of the Taiwan cession
	April 28, 1952→present (Note 6)

	
	
	
	
	
	
	
	TRA alien
	January 1, 1979→present (Note 7)

	4
	Foreign Territory leased by the USA
	No
	Guantanamo Bay, Cuba

(Feb. 1903→present)
	No
	Cuba
	N/A
	―――
	―――


This chart extrapolates the concept of having “eligibility” to carry some type of US passport back to earlier eras, even though most persons did not carry passports before the 1950’s.  The special circumstances of (1) trust territories, or (2) Indian reservations in the fifty states may overlap with insular law to some extent, but are not considered. Foreign Territory held by US military forces under belligerent occupation (without any territorial cession) may be said to be under the jurisdiction and administrative control of the USA, but is not insular and hence is not considered here either. 
[Note 1]: A person who is a dual citizen of his/her home country and the USA would of course be qualified to carry a US passport. 
[Note 2]: The terminology of “domestic country” and “island citizen” comes from the ruling in Gonzales v. Williams, 192 U.S. 1 (1904).  
[Note 3]: The people of Puerto Rico were collectively naturalized as US citizens in March 1917. 
[Note 4]: The people of Guam were collectively naturalized as US citizens in August 1950. 
[Note 5]: Cuba and Taiwan were both “limbo cessions” with the USA as principal occupying power and qualify as insular areas. US Insular Law applies to Taiwan and Cuba because they are "inside" the principle of cession by conquest which was confirmed by cession by treaty. In DeLima v. Bidwell 182 U.S. 1 (1901), it was held that "Cuba is under the dominion of the United States." 
[Note 6]: In the Insular Cases (beginning 1901) the US Supreme Court held that even without any action by the US Congress, “fundamental rights” under the US Constitution apply in all unincorporated territories. Among others, so-called “fundamental rights” include life, liberty, property, and due process of law under the Fifth Amendment.  According to the precedent in Kent v. Dulles, 357 U.S. 116 (1958), and subsequent INS interpretations, the right to travel is a part of the "liberty" of which a citizen, or other person owing allegiance to the United States, cannot be deprived without due process of law under the Fifth Amendment. The right to travel also includes the right to obtain a passport.  Hence, the Taiwanese are entitled to carry US national non-citizen passports.   
[Note 7]: The San Francisco Peace Treaty (SFPT) came into effect in 1952, and in Article 2b Japan renounced the sovereignty of Taiwan. The Taiwan Relations Act (TRA) came into effect in early 1979, and is a domestic law of the United States. However, there is no mandate under either the SFPT or the TRA for the Republic of China’s Ministry of Foreign Affairs to issue passports to native Taiwanese persons, in the areas of Formosa and the Pescadores.  As defined in INA 101(a)(30), the ROC Ministry of Foreign Affairs cannot be construed as the “competent authority” for issuing passports to these persons. Hence, it can be maintained that under US law the Taiwan governing authorities are counterfeiting “Republic of China passports.”  As the principal occupying power of the SFPT, it is the USA which, through its Dept. of State, is the “competent authority” for issuing ID documentation to native Taiwanese persons under 8 USC 1101 (a)(30).  
N/A is used to indicate “Not Applicable.” 
Additional Comments on a Nationality Determination for Native Taiwanese persons, with reference to the TRA and INA

The Taiwan Relations Act (TRA) has specifications regarding how native Taiwanese persons are to be treated under INA.   
Taiwan Relations Act, 22 USC 3303 (b) (6)

For purposes of the Immigration and Nationality Act (8 USC 1101 et seq.), Taiwan may be treated in the manner specified in the first sentence of section 202(b) of that Act (8 USC 1152(b)).

Immigration and Nationality Act (INA), 8 USC 1152(b) 

Rules for chargeability

Each independent country, self-governing dominion, mandated territory, and territory under the international trusteeship system of the United Nations, other than the United States and its outlying possessions, shall be treated as a separate foreign state for the purposes of a numerical level established under subsection (a)(2) of this section when approved by the Secretary of State. 

The question arises: “If the correct nationality status of native Taiwanese persons is ‘non-citizen US nationals,’ then how can they be considered ‘aliens’ under INA?” The following INA references illustrate this problem. 

INA, 8 USC 1101 (a) (3) 
The term ''alien'' means any person not a citizen or national of the United States.

INA, 8 USC 1101 (a) (21) 
The term ''national'' means a person owing permanent allegiance to a state.
INA, 8 USC 1101 (a) (22) 
The term “national of the United States” means 

(A) a citizen of the United States, or 

(B) a person who, though not a citizen of the United States, owes permanent allegiance to the United States.

In other words, how can a native Taiwanese person be an “alien” and a “national” at the same time?  This apparent contradiction is explained in two steps below, first with reference to Taiwan’s international legal status, and second in relation to the US Supreme Court decision in Gonzales v. Williams, 192 U.S. 1 (1904).   
1. Taiwan’s international legal status 

Taiwan is a “Sub Sovereign Foreign State Equivalent” and “Self-Governing Dominion.”   Under INA [8 USC 1101 (a) (14)] the term “foreign state” includes outlying possessions of a foreign state, but self-governing dominions or territories under mandate or trusteeship are regarded as separate foreign states.  

Definitions --

Sub-sovereign foreign state equivalent: (1) "self-governing dominion," (2) "mandate territory," and (3) "trust territory."  For Taiwan, "interim dominion" conveys with great precision the sense of "self-governing dominion" during its interim status cession under SFPT. 

Self-governing dominion: a self-governing area under benign sovereignty of another country; although not a trust territory or mandate territory, but treated similarly in international law (in many respects) as being a foreign state equivalent. 

With reference to the San Francisco Peace Treaty’s position as the “supreme law of the land,” (see US Constitution, Article VI), there is no validity in saying that the United States has ever recognized the forcible incorporation of Taiwan into Chinese territory.  Some additional clarifications of this are given as  follows: 

* The PRC was founded on Oct. 1, 1949.  

* As of late 1949 and early 1950, the Republic of China on Taiwan is fulfilling the dual roles of (1) subordinate occupying power (beginning October 25, 1945), and (2) government in exile (beginning Dec. 1949).

* With plans for the full recognition of the PRC moving forward rapidly, the United States derecognized the Republic of China as the legal government of China in late 1978.  

* The Taiwan Relations Act does not recognize the terminology of the “Republic of China” after January 1, 1979, but instead refers to the government of Taiwan as the “Taiwan governing authorities.” 

The Taiwan Relations Act was passed by the US Congress.  As specified in the Taiwan Relations Act, for the purposes of INA, the “subordinate occupying power and government in exile” of the Republic of China on Taiwan is treated as a self-governing dominion. 
2. Categories of Aliens in Insular Areas 

According to the precedent in US Supreme Court, Gonzales v. Williams, 192 U.S. 1 (1904), after the proclamation of the Treaty of Paris in 1899, Puerto Rico became a domestic country, and ceased to be a foreign country.  The following summary details are provided for reference, and are much more comprehensive than the remarks given in the DOS FAM Series 7, namely 7 FAM 1121.2-2 d. 

The Court addressed the issue of whether Isabella Gonzales, a native of Puerto Rico, was an “alien” under the specifications of “An Act in Amendment to the Various Acts Relative to Immigration and the Importation of Aliens under Contract or Agreement to Perform Labor,” approved March 3, 1891 (26 Stat. at L. 1084, chap. 551, U. S. Comp. Stat. 1901, pp. 1294, 1296), and found that: 

a. Conceding to counsel that the general terms ‘alien,’ ‘citizen,’ ‘subject,’ are not absolutely inclusive, or completely comprehensive, and that, therefore, neither of the numerous definitions of the term 'alien' is necessarily controlling, we, nevertheless, cannot concede, in view of the language of the treaty and of the act of April 12, 1900, that the word ‘alien,’ as used in the act of 1891, embraces the citizens of Puerto Rico.
b. . . . . . . the act relates to foreigners as respects this country, to persons owing allegiance to a foreign government, and citizens or subjects thereof; and that citizens of Puerto Rico, whose permanent allegiance is due to the United States; who live in the peace of the dominion of the United States; the organic law of whose domicil was enacted by the United States, and is enforced through officials sworn to support the Constitution of the United States, are not 'aliens,' and upon their arrival by water at the ports of our mainland are not 'alien immigrants,' within the intent and meaning of the act of 1891.
c. The Attorney General applied the ruling in DeLima v. Bidwell, 182 U.S. 1 (1901), that “with the ratification of the treaty of peace between the United States and Spain, April 11, 1899, the island of Puerto Rico ceased to be a ‘foreign country’ within the meaning of the tariff laws.” Gonzales was not a passenger from a foreign port, and was a passenger “from territory or other place” subject to the jurisdiction of the United States. 
Currently, INA [8 USC 1101 (a) (3)] defines “alien” as “any person not a citizen or national of the United States.”  We may call this an “Alien (Type 1).” However, for the purposes of insular law, additional categories must be added. The following are notable.

Alien (Type 2): “a native inhabitant of a domestic country,” as in the situation of Puerto Rico, Guam, and the Philippines, after the coming into force of the Treaty of Paris (April 11, 1899) and without any action by the US Congress. 

Alien (Type 3): “a native inhabitant of foreign territory under the dominion of the United States,” as in the situation of Cuba, after the coming into force of the Treaty of Paris (April 11, 1899) and without any action by the US Congress.  

Importantly however, 7 FAM 1121.2-2 a. tells us that in the first decade of the 20th century, in a series of court cases often called the “Insular Cases,” the Supreme Court developed the rationale that, absent specific Congressional legislation or treaty provisions: Inhabitants of territories acquired by the United States acquire U.S. nationality -- but not U.S. citizenship.
Hence, in the present era, absent specific Congressional legislation or treaty provisions, the “Alien (Type 2)” and “Alien (Type 3)” categories mentioned above would be classified as US nationals (non-citizens).  

In this fashion, native Taiwanese persons born in Taiwan qualify as US nationals (non-citizens), which is a category of “Alien (Type 3),” and they should be carrying US national non-citizen passports.
PAGE  
6

