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Footnotes 

1. Who Owns Taiwan: A Search for International Title, by Lung-chu Chen & W. M. Reisman, 81 Yale L.J. 599 (1972).

2. The laws of war as referred to in this essay are the “customary laws of warfare of the post-Napoleonic period,” and include the law of occupation.  In the modern era, these are often referred to as international humanitarian law.  A good introduction to the law of occupation can be found in Ch. 6 of US Army [Field Manual] FM 27-10.  See  http://www.globalsecurity.org/military/library/policy/army/fm/27-10/Ch6.htm In Application of Yamashita, 327 US 1 (1946), the US Supreme Court held that: “FM 27- 10 (1940), states the principal offenses under the laws of war recognized by the United States.”
The law of war is derived from two principal sources: (1) Lawmaking Treaties (or Conventions): these include the Hague Conventions, Geneva Conventions, etc., (2) Custom. 
Although some of the law of war has not been incorporated in any international treaties or conventions, this body of unwritten or customary law is firmly established by the custom of nations and well defined by recognized authorities on international law. 

Lawmaking treaties may be compared with legislative enactments in the national law of the United States. The customary law of war may be compared with the unwritten Anglo-American common law. 

The law of war is considered jus cogens (“compelling law”) and binding on all nations.

3. In Article 2 of the Sino-Japanese Peace Treaty (aka “Treaty of Taipei”) of August 5, 1952, it is recognized that in the SFPT Japan has renounced all right, title, and claim to Taiwan (Formosa) and Penghu (the Pescadores).  Obviously, if Japan did not possess all such right, title, and claim after 1895, and up to the coming into force of the SFPT in 1952, (a) the signatories of the SFPT would not be agreeing to such a renunciation, and (b) the ROC would not be agreeing to this formulation by signing and ratifying the Treaty of Taipei.   

Major treaty references for this essay are as follows: 

Sino-Japanese Peace Treaty, (Treaty of Taipei) 138 U.N.T.S. 3, of Aug. 5, 1952. 
San Francisco Peace Treaty (SFPT), 3 U.S.T. 3169, of Apr. 28, 1952. 

Treaty of Paris (Spanish-American Peace Treaty), 30 Stat. 1754; TS 343, of Apr.  11, 1899.

4. Harry Truman served as US President from April 12, 1945, to Jan. 20, 1953.  

5. Military occupation: (1) invasion, conquest, and control of a nation or territory by foreign armed forces, (2) a condition in which territory is under the effective control of foreign armed forces. 
Military occupation is not annexation, the difference between the two being originally expounded upon by Emmerich de Vattel in The Law of Nations (1758). The portions of the law of war which particularly relate to military occupation may be called the law of occupation.

(Singular and plural forms are generally interchangeable, i.e. the law of war may be rendered “laws of war,” and the law of occupation may be rendered “laws of occupation.”)

The term “military” is used in many senses in English.  Among the most important of these are: (1) characteristic of or associated with soldiers; (2) of, or pertaining to armaments, or to war; (3) of, relating to, or characteristic of members of the armed forces. Commonly used antonyms are “civilian” and “non-military.”
Notably, President Harry Truman stated: “If there is one basic element in our Constitution, it is civilian control of the military.”
6. The sovereignty as spoken of in this essay is “territorial sovereignty,” which is the right of a government to exclusively exercise its powers within a particular territory. As such, “territorial sovereignty” must be based on having “territorial title.”  In contrast, “popular sovereignty” is the doctrine that the state is created by and subject to the will of the people, who are the source of all political power. However, in regard to matters of territorial cession, the authors are unaware of any historical instances where “the people” (in some anonymous fashion) were deemed to hold the “territorial title” to any areas.  Rather, “territorial title” is held by a government.  This clarification is very important for discussing the details of Taiwan’s international legal position. 
7. Unincorporated territory: (1) an area over which the US Constitution has not been expressly and fully extended by the Congress within the meaning of Article IV, Section 3 of the US Constitution, (2) an insular law term for interim cessions and their basic constitutional rights under peace treaty; nexus of international and domestic laws. 

8. The significance of the designation of a “receiving country” for a territorial cession in a peace treaty is explained as follows:   The designation of a “receiving country” serves to authorize the Legislature of that country to pass legislation to establish civil government for the territory.  Importantly however, before the beginning of civil government operations, the territory remains under the administrative authority of the (principal) occupying power.

More explicitly, it should be noted that after the coming into force of the Treaty of Paris, and even up to a year thereafter, the four areas of Puerto Rico, the Philippines, Guam, and Cuba are all in exactly the same relationship to the United States.  In other words, they wee all under United States Military Government.  This is despite the fact that Puerto Rico, the Philippines, and Guam were ceded to the United States, and Cuba was not. Cuba was a “limbo cession.” 
Hence in regard to the criteria for the designation of a Type 1 Insular Area of the United States (Insular Areas Acquired by Conquest), it is not necessary that the United States be designated as the “receiving country” for the territorial cession in the peace treaty, but only that the following three conditions be met:  (1) conquest by US military forces, (2) the United States as “the (principal) occupying power,” and (3) territorial cession in the peace treaty.
9. The authors’ analysis here is of much greater depth and detail than the commentary given in the U.S. Dept. of State’s Foreign Affairs Manuals, e.g. 7 FAM 1121.1 b.(1) 

10. In the present essay, the verb “cede,” and the noun “cession” are used in their broad original senses to denote the “surrendering of possession of,” “relinquishment of sovereignty over,” “renouncing of all right, title and claim to,” etc.
11. From December 1941 to July 1944, Guam was occupied by Japanese troops, and during that time the Japanese flag was flying. 
12. The law of agency is the body of legal rules and norms concerned with any principal – agent relationship, in which one person (or group) has legal authority to act for another. The law of agency is based on the Latin maxim "Qui facit per alium, facit per se," which means "he who acts through another is deemed in law to do it himself."
Among those researchers who recognize that Oct. 25, 1945, is merely the beginning of the period of military occupation, and that there was no transfer of sovereignty on that date, there is still much confusion regarding the exact role of the ROC in the administration of Taiwan under such an arrangement. With reference to the relevant historical and legal documents, most researchers interpret the role of the ROC as being an “agent” for the Allies.  

These researchers have been lead astray by the logic that “the ROC was one of the Allies, and the Allies won the war against Japan” or “the ROC military forces accepted the Japanese surrender on behalf of the Supreme Commander of the Allies,” or “the Japanese military officers surrendered to the representatives of the ROC military forces,” etc

However, the key issue in determining legal relationships is a determination of “Who is the occupying power.”   In the post-Napoleonic era, that goes back to a determination of “Who is the conqueror.”   

13. Many researchers have claimed that the “military occupation” of Japan and her former dependencies ended on of April 28, 1952. Such an assertion is supposedly based on Article 1(a) of the SFPT, with the added note that Article 6(a) merely provides a grace period of 90 days for their withdrawal. However, such an analysis overlooks the functioning of the military government of the principal occupying power in a territorial cession.  The four main islands of Japan (aka “metropolitan Japan”) were not a territorial cession, so the military government of the principal occupying power ended with the coming into force of the peace treaty, and Japan’s territorial sovereignty was restored.  
But at the same time, with the coming into force of the peace treaty, “Formosa and the Pescadores” are no longer a part of Japan as per Article 2(b), and the USMG is given authority to make final disposition of their territorial title as per Article 4(b).  This essay gives additional analysis regarding the end of military government of the (principal) occupying power in the comparisons with Cuba in Chart 4 and Chart 7. 
14. The cession of Louisiana Territory in 1803, Alaska Territory in 1867, and the Danish Virgin Islands in 1917 are all examples of territorial cessions during peacetime.

15. A similar ABC analysis can be done for California after the Mexican American War.  The dates would be as follows -- A: August 1, 1847; B: July 4, 1848; C: December 20, 1849.  However, as contiguous territory in North America obtained well before the landmark Downes v. Bidwell 182 U.S. 244 (1901) ruling, California was not unincorporated territory or an insular area, so it is not considered in this essay.

16. It is very important to note that the December 8, 1941 declaration of war against Japan was made by the United States. Some researchers confusingly interpret this to be a declaration of war by the Allies. 

17. More significantly, this terminology strongly indicates that there are numerous instances of a “subordinate occupying power” in operation in the different territorial cessions enumerated in the treaty. 

18. Many examples of the responsibilities of the occupying power are given in art. 51 of the Geneva Convention Relative to the Protection of Civilian Persons in Time of War.  When studying the 1949 Geneva Conventions in relation to the disposition of Taiwan territory, it must be remembered that the content of these Conventions were already widely recognized before being formally codified, and indeed they form part of the customary laws of warfare.  

Labor of Protected Persons 
The Occupying Power may not compel protected persons to serve in its armed or auxiliary forces. No pressure or propaganda which aims at securing voluntary enlistment is permitted. 

The Occupying Power may not compel protected persons to work unless they art over eighteen years of age, and then only on work which is necessary either for the needs of the army of occupation, or for the public utility services, or for the feeding, sheltering, clothing, transportation or health of the population of the occupied country. Protected persons may not be compelled to undertake any work which would involve them in the obligation of taking part in military operations. The Occupying Power may not compel protected persons to employ forcible means to ensure the security of the installations where they are performing compulsory labour. 

The work shall be carried out only in the occupied territory where the persons whose services have been requisitioned are. Every such person shall, so far as possible, be kept in his usual place of employment. Workers shall be paid a fair wage and the work shall be proportionate to their physical and intellectual capacities. The legislation in force in the occupied country concerning working conditions, and safeguards as regards, in particular, such matters as wages, hours of work, equipment, preliminary training and compensation for occupational accidents and diseases, shall be applicable to the protected persons assigned to the work referred to in this Article. 

In no case shall requisition of labour lead to a mobilization of workers in an organization of a military or semi-military character. (GC, art. 51.)
19. The Cairo Declaration, Potsdam Proclamation, and Japanese surrender documents are often offered as legal references for the exercise of sovereignty over Taiwan by the ROC.  However, the “intentions” expressed in these documents were all clearly predicated on the ROC maintaining its defacto and dejure position as the government of China.  Unfortunately, by late December 1949, the ROC had already gone into exile on Taiwan, an area which its troops were holding under military occupation via the delegated administrative authority of USMG.  As a result the ROC, despite enjoying wide diplomatic support at the time, was not even invited to the post-war peace treaty ceremonies.  In the peace treaty, Japan renounced the sovereignty of Taiwan without designating any other country as “recipient.” 
20. It is also very important to remember that there is no rationale under international law or US law whereby which the instructions to Chiang Kai-shek in General Order No. 1 can be interpreted as formally transferring the territorial title of these areas to the Republic of China.

21. See relevant quotation from Shanghai Communique: 

The U.S. side declared: The United States acknowledges that all Chinese on either side of the Taiwan Strait maintain there is but one China and that Taiwan is a part of China. The United States Government does not challenge that position. It reaffirms its interest in a peaceful settlement of the Taiwan question by the Chinese themselves. With this prospect in mind, it affirms the ultimate objective of the withdrawal of all U.S. forces and military installations from Taiwan. In the meantime, it will progressively reduce its forces and military installations on Taiwan as the tension in the area diminishes.

  Also see Chen & Reisman, supra note 1, pages 618 – 9, 644 - 5, and 647 – 8. 

22. Under the US Constitution, Congress has the duty to provide for the common defense.  It is noted that the War Department was established in 1789, and this was reorganized as the Department of Defense in 1949. The organization of the US Department of Defense is specified in 10 USC 111 et. seq.
No territories of the United States maintain their own separate military forces (army, navy, marines, and air force in particular) or separately impose mandatory military conscription policies over the local populace, as such matters are the responsibility of the US federal government.  
23. President Truman foresaw that in the absence of specific arrangements in the post-war peace treaty, a determination of the final future status of Formosa would require the consideration of the United Nations. Chen & Reisman (supra note 1) also placed much emphasis on the role of the UN in deciding Taiwan’s future. In fact, however, the United Nations has refused to consider the Taiwan issue on many occasions.  Notably, as of September 2005, repeated applications for Taiwan’s admission to United Nations have been denied consideration for thirteen years in a row.  Moreover, current UN procedures do not require any UN office or agency to issue any formal written statement outlining its reasoning or rationale in regard to non-acceptance of new membership applications. For the Taiwanese people, who are very concerned about the continued viability of their democratic form of government in the face of potential communist aggression, this has been extremely frustrating.  
( Footnotes 24 to 34 omitted )

35. Unorganized territory: insular law term for a territory which has no local Constitution officially authorized by the supreme sovereign. 

36. With recognition of Taiwan’s true legal position under international law, and under US constitutional law, the Taiwanese people are entitled to draft a new constitution under US administrative authority. 

In the preparation for the drafting of Taiwan’s new constitution, the authors expect that the United States Constitution, the fifty states’ constitutions, and the constitutions of US unincorporated territories will be consulted extensively.  Legal researchers in Taiwan may also want to consult constitutions from other countries in North, South, and Central America, in Europe, in other Asian countries, etc.  The Canadian Charter of Rights & Freedoms is also an excellent reference. The majority of these constitutional related documents are available on the internet.
37. Technically speaking from the point of view of the law of occupation, as unincorporated territory under USMG, Cuba was not a part of the United States during this April 11, 1899, to May 20, 1902 period. Rather, it was foreign territory under the dominion of the United States. 
38. Mr. Hartzell is indebted to his research assistant, Jeffrey Geer, of Las Vegas, Nevada, for providing extensive commentary and analysis of the complications of military government, military occupation, insular law, and civil affairs administration as they relate to peace treaty cessions under the laws of war. 

39. Technically speaking from the point of view of the law of occupation, as unincorporated territory under USMG, Taiwan is not a part of the United States after April 28, 1952. Rather, it is foreign territory under the dominion of the United States. 
40. Ligeance: the connection between sovereign and subject by which they were mutually bound, the former to protection and the securing of justice, the latter to faithful service; allegiance. 
41. Under some circumstances, the military forces which liberated a particular area will delegate the administrative authority for the military occupation to allies.  This is a principal – agent relationship.  The allegiance of the local populace is to “the principal occupying power.”  In other words, the doctrine of “temporary allegiance” only exists in a single tiered formulation.  

When raising the flag(s) over occupied territory, the flag of the “principal occupying power” should fly highest on the flagpole, and the flag of the “subordinate occupying power” should fly lower.  

For the flag of a “subordinate occupying power” to fly alone on the flagpole is clearly a violation of the doctrine of temporary allegiance.  

42. The standard US Supreme Court references for the doctrine of “temporary allegiance” under the law of occupation are United States v. Rice, 4 Wheat U.S. 246  (1819) and Fleming v. Page, 50 U.S. 603 (1850). The first involved the British occupation of Castine, Maine, during the War of 1812.  The second involved the US occupation of the port of Tampico, in the State of Tamaulipas, Mexico, during the Mexican - American War. However, both were during periods of belligerent occupation, and were not followed by territorial cession in the peace treaty. 

In contrast, Taiwan is currently under a civil affairs administration of United States Military Government, which is after peace treaty cession.  As a result of the peace treaty cession, under US Constitutional law, Taiwan has been elevated to the position of “unincorporated territory under USMG,” and the allegiance of native Taiwanese persons has been raised to a more permanent condition.   
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