To: Director                              
U.S. Citizenship and Immigration Services                      1-800-375-5283
20 Massachusetts Avenue NW

Washington, DC 20529 USA
CC: Committee on Resources, US House of Representatives 

resources.committee@mail.house.gov 

Office of Insular Affairs, tel: (202) 226-9725 

1324 Longworth House Office Bldg. 

Washington, D.C. 20515 USA
April 28, 2006

Dear Director,

I refer to the webpage http://www.uscis.gov/graphics/lawsregs/regdev.htm which discusses the topic of “Making Federal Regulations.”  In part, this page states: 

Once Congress passes a law, rules or regulations are developed by an agency. These rules/regulations describe how the agency will implement the law. "Rules" and "regulations" mean the same thing. The Office of the Federal Register is the official government entity responsible for publishing all agency rules and regulations. INS rules/regulations are primarily found in Title 8 of the Code of Federal Regulations (8 CFR).

Regulatory documents can amend, or propose to amend, the Code of Federal Regulations (CFR) by adding new language (text), revising or removing existing language, or by correcting existing language.

However, in my understanding of Article VI of the Constitution, the same rationale would apply to any Senate ratified Treaty, i.e. an appropriate US government agency would need to develop relevant rules or regulations for implementing any specifications in the Treaty.
It is in this regard that I would like to bring a very serious issue to your attention.  I am a legal researcher in the field of military law and laws of war studies.  After many years of research I am convinced that the US State Dept. has been hiding the true facts of Taiwan’s international legal position from the American public and the members of Congress for over fifty years.

From the point of military law and the laws of war recognized by the United States, my associates and I here in Taiwan are convinced that 

    (1) Taiwan is an insular area of the United States, 
(2) native Taiwanese persons should be carrying US national non-citizen passports

Importantly, this analysis can be derived directly from the Senate ratified San Francisco Peace Treaty of April 28, 1952. However, one needs a full realization of military law and the laws of war (as recognized by the United States) in order to do the analysis. 

My associates here in Taiwan are fully confident of the accuracy of our research.  I am enclosing a 35-page research report for your reference.   This is a “Statement of Historical and Legal Evidence for US Nationality Status.”
This report is based on an authoritative analysis of Taiwan’s status as an insular area of the United States of America.  The US Supreme Court’s decision in Downes v. Bidwell (1901) defined the concept of “unincorporated territory,” which was the earliest recognition of what the US government today regards as an insular area.  Technically speaking, if an overseas territory meets the relevant criteria, this recognition of “unincorporated territory” is an automatic status (aka a “default status”) which should be put in place automatically by all concerned US government agencies.  In other words, the determination of a Type 1 Insular Area status does not need an act of Congress to become effective. However, certain rules or regulations would need to be developed by an appropriate US government agency. 
Unfortunately, at the present time, although many of my Taiwanese associates have prepared DS-11 application forms, and have the desire to apply for US national non-citizen passports, the local Taipei Office of the American Institute in Taiwan (AIT) here will not accept these applications.  According to my knowledge here in March - April 2006, there are many native Taiwanese persons who want to submit these applications with the necessary accompanying documentation, and receive a decision on the validity of the “legal analysis.”   Since we are confident of our analysis, if an application is rejected, then appropriate legal counsel will be retained to pursue the matter further.

It is our belief that such a course of action is fully within the normal scope of “due process rights.”   However, since AIT here will not even accept any applications for processing, my associates are in somewhat of a quandary as to what to do next! 
Since I have the best English language skills, so I have been asked to draft this inquiry letter to your office at the U.S. Citizenship and Immigration Services in Washington, D.C.  
As you may remember, on October 25, 2004, Secretary of State Powell stated that “Taiwan does not enjoy sovereignty as a nation.”  The background to these remarks is as follows –
In General Order No. 1 of Sept. 2, 1945, General MacArthur directed Chiang Kai-shek (aka the “Republic of China”) to go to Taiwan and accept the surrender of Japanese troops.  When the Japanese troops in Taiwan surrendered, the military occupation of Taiwan began. In the Senate ratified San Francisco Peace Treaty of April 28, 1952, Japan renounced the territorial sovereignty of Taiwan, but this territorial sovereignty was not awarded to Chiang Kai-shek’s Republic of China.  

Under Article 6 of the US Constitution, such peace treaty specifications are “the supreme law of the land,” so it is clear that under US law, after late April 1952, the Republic of China cannot be considered as the legal government of Taiwan. Moreover, this has been formalized in US law, because according to the Taiwan Relations Act, the nomenclature of “Republic of China” is not recognized after January 1, 1979.  

REFERENCE: INA 101(a)(30) 

The term "passport" means any travel document issued by competent authority showing the bearer's origin, identity, and nationality if any, which is valid for the admission of the bearer into a foreign country. 

Hence, under US law in the present era, we cannot see any way that the Republic of China's Ministry of Foreign Affairs can be construed as the competent authority for issuing passports to native Taiwanese persons under the Immigration and Naturalization Act of the United States, as specified in INA 101(a)(30).  A brief introduction to our entire legal analysis can be found here – 
Declaration of the Taiwan Status

http://www.taiwanadvice.com/declare.htm  
and detailed comparisons with the situations of Puerto Rico, the Philippines, Guam, Cuba, & Taiwan can be found here –
http://www.taiwanadvice.com/prcutai3.htm
At the present time, in the areas of Formosa and the Pescadores, the “Republic of China” is merely a subordinate occupying power and a government in exile.  This is fully explained in the 35-page report. 

As to what relief my Taiwanese associates are seeking, at the minimum they would like to be able to submit their DS-11 passport applications (along with accompanying documentation) to the American Institute in Taiwan for processing. However, of course, they feel that more comprehensive relief would be obtained if the U.S. Citizenship and Immigration Services would fully investigate the entire matter of the correct position of (1) Taiwan and (2) native Taiwanese persons under US constitutional law. 

We note that the matter of passport application rights for native Taiwanese persons is not a “political question,” but rather a matter involving their civil rights under the US Constitution.  To date, the Taiwanese people have been denied their fundamental rights under the US Constitution for over 50 years. 
Indeed, Taiwan’s status as an insular area of the United States can be derived directly from the Senate ratified San Francisco Peace Treaty, which came into effect on April 28, 1952. However, a knowledge of military jurisdiction under the US Constitution is necessary in order to do the analysis. 
In closing, we must also point out that we believe that the US State Dept. has been deliberately hiding the true facts of Taiwan's international legal status from the American public and members of Congress.  I suspect that the State Dept. is not anxious for my research to be seriously discussed in the halls of government in Washington, D.C., lest they become susceptible to charges of gross negligence in the handling of the Taiwan question from 1945 to the present. 
My Taiwanese associates would greatly appreciate your assistance in getting all of these important matters straightened out. 
Sincerely,

Richard W. Hartzell

1st Fl., No. 158 Xing Yun Street, Nei Hu District, Taipei, Taiwan 11451

rwh.midway@gmail.com
P.S. I am taking the liberty of sending a copy of this inquiry and all accompanying documentation to Committee on Resources, US House of Representatives, Office of Insular Affairs.   
We have tried to communicate with this Committee over the past year, however to date the Chairman has not expressed any interest in investigating Taiwan’s true position under US constitutional law.  This is very disappointing. 
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