Who Owns Taiwan: A Dissection of International Title 

 -- presented to the US Customs and Border Protection as evidence that the Republic of China’s Ministry of Foreign Affairs cannot be construed as the “competent authority” under INA 101(a) (30) to issue passports to native Taiwanese persons, in the areas of “Formosa and the Pescadores.”
by Richard W. Hartzell
   and Dr. Roger C. S. Lin

The question of sovereignty over Taiwan (Formosa) and Penghu (the Pescadores) was discussed in a lengthy article in the Yale Law Journal in March 1972. [FT 1]    However, the authors of that article failed to arrive at any conclusions.

The debate over the ownership of Taiwan and Penghu (herein collectively called “Taiwan”) has continued into the 21st century, with several different and competing groups pressing their claims. This essay provides a comprehensive analytical approach for overviewing the entire dispute and obtaining conclusions which are legally, historically, and politically valid.  The analysis presented herein relies primarily on military jurisdiction under the US Constitution, the laws of war [FT 2], international treaty law, as well as territorial cession and insular law studies.  The authors of the previous Yale Law Journal article largely overlooked these subjects. 
This essay is divided into seven parts.   After reviewing the historical background to WWII in the Pacific and the formation of US insular areas after the Spanish American War, a structured analysis of territorial cessions under military government is presented.  A thorough summary of modern day Chinese involvement in the Taiwan question is followed by a correct nationality determination for native Taiwanese persons.  Taiwan’s international title is then given further examination based on more detailed norms of military occupation and the Montevideo Convention.  Overall conclusions are given at the end.     

I. Background
A. World War II in the Pacific 

Taiwan had been ceded to Japan by China in the 1895 Treaty of Shimonoseki. After 1895, under international law, there is no doubt that Taiwan was a part of the Japanese Empire. [FT 3]

After the attack on Pearl Harbor, Hawaii, the United States Congress declared war against Japan on December 8, 1941. On the following day, December 9th, Chiang Kai-shek's Republic of China also declared war against Japan.
All military attacks on (Japanese) Taiwan during the December 8, 1941 to August 15, 1945 period were conducted by United States military forces. The Republic of China military forces did not participate.  Hence, in relation to Taiwan, the United States is the “conqueror.” 

After a thorough review of the specifications of General Douglas MacArthur’s General Order No. 1 of Sept. 2, 1945, the question which must be asked is: “In these Pacific Ocean areas and environs, who is fulfilling the role of the occupying power as specified in the customary laws of warfare?”  President Harry Truman [FT 4]  approved General Order No. 1 before its promulgation, and General MacArthur is the head of the United States military forces, hence the strongest presumption would be that United States is fulfilling this role.  Importantly, this is fully confirmed by Article 23 of the post-war San Francisco Peace Treaty, where the United States is designated as the principal occupying power. The US Senate ratified this treaty.

Considering such legal and historical facts, it is clear that upon the surrender of Japanese troops in Taiwan on October 25, 1945, the United States has “acquired” Taiwan under the principle of conquest.  The United States is the “conqueror” and in this post-Napoleonic period it is the principal occupying power.  Beginning in the summer of 1945, all legal considerations regarding the legal status of Taiwan, as well as the allegiance and nationality of native Taiwanese persons must flow from these facts. 
In the famous Am. Ins. Co., 26 U.S. 511 (1828) case, the US Supreme Court, speaking through Chief Justice Marshall, said:  

“The Constitution confers absolutely on the government of the Union the powers of making war and of making treaties; consequently, that government possesses the power of acquiring territory, either by conquest or by treaty.”  

And more explicitly, in U.S. v. Huckabee, 83 U.S. 414 (1872), the Court speaking through Mr. Justice Clifford, said: 

“Power to acquire territory either by conquest or treaty is vested by the Constitution in the United States. Conquered territory, however, is usually held as a mere military occupation until the fate of the nation from which it is conquered is determined ….. ”

Indeed, the Am. Ins. Co, .26 U.S. 511 (1828) case is cited in Joseph Story’s Commentaries on the Constitution (1833), in his explanation of the scope of application of the “territorial clause” (art. 4, § 3, cl. 2):
The Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States …. 

and has been repeatedly cited in later US Supreme Court cases such as Fleming v. Page, 50 U.S. 603 (1850), Downes v. Bidwell, 182 U.S. 244 (1901), Dorr v. U.S. 195 U.S. 138 (1904), and others.

In summary, United States Military Government in Taiwan began on October 25, 1945, with the surrender of Japanese troops. The United States is the principal occupying power, and it has delegated the military occupation [FT 5] of Taiwan to the Chinese Nationalists. 

B. Introduction to US Insular Law Studies

At the present time, the United States has many types of overseas territories which are collectively referred to as “the insular areas.”  The insular areas with native populations all have civil governments which handle their affairs, and this is a fact which is so commonly recognized as to scarcely need mention.  Indeed, when people refer to these populated US insular areas in the present era, they are referring to overseas territories under “civil government,” established by some organic act.  
However, what many researchers have ignored is that in the earliest recognition of this concept, all US insular areas were under United States Military Government. We need this recognition before we can discuss the true relationship between Taiwan and the United States. 

The form of administration by which an occupying power exercises government authority over occupied territory is called “military government.”  In US Supreme Court case of Fleming v. Page, 50 U.S. 603 (1850), it was determined that:  

So long as Congress has not incorporated the territory into the United States, neither military occupation nor cession by treaty makes the conquered territory domestic territory, …… but those laws concerning 'foreign countries' remain applicable to the conquered territory until changed by Congress.

For those territories over which Spain gave up her sovereignty [FT 6] as a result of the April 11, 1899, Spanish-American Peace Treaty (Treaty of Paris), the landmark ruling of Downes v. Bidwell, 182 U.S. 244 (1901) introduced the concept of “unincorporated territory” into the United States legal lexicon. [FT 7] 
In other words, the US Supreme Court determined that upon the termination of Spanish sovereignty over these territories, under US law they became “US unincorporated territories.” However, at the time that the Treaty of Paris came into effect (and indeed for several years thereafter in most cases), all of these territories were under United States Military Government (USMG), and not under any form of “civil government.” 
This analysis enables us to see that beginning with the Spanish-American War cessions, what the US Supreme Court is speaking of is the category of “unincorporated territory under USMG.”    Clearly, the three fundamental criteria for the recognition of this most basic type of US insular area are -- conquest by US military forces, the US as "the (principal) occupying power," and territorial cession in the peace treaty.  [FT 8]
The earliest recognition of US insular areas included four: Puerto Rico, the Philippines, Guam, and Cuba -- all of which were under United States Military Government. According to the historical record, civil government authorized by the US Congress (or recognized by the US government) was achieved on the following dates:  Puerto Rico – May 1, 1900; Philippines – July 4, 1901; Guam – July 1, 1950; and Cuba – May 20, 1902.  

Cuba became independent on May 20, 1902, but the other three territories continued as US unincorporated territories, each with a civil government in place as of the date indicated. The Philippines later became independent on July 4, 1946. 
In summary, under US law, the earliest formulation of a “US insular area” as recognized by the US Supreme Court is the category of “unincorporated territory under USMG.” [FT 9] With this recognition, we can discuss the Spanish American War cessions in much more detail, and see how Taiwan fits within the exact same parameters. 
First however, let us classify all of the US insular areas which are also unincorporated territories.
C. The Categorization of US Insular Areas 

The larger insular areas originally came under the sovereignty of the United States in various ways. The following is a comprehensive categorization of Major US Insular Areas, which are also called “unincorporated territories.”
Type 1: Insular Areas Acquired by Conquest -- In the Treaty of Paris signed at the end of the Spanish - American War in 1898, Spain ceded Puerto Rico, Guam, and the Philippines to the United States. In the same treaty, Spain's sovereignty over Cuba was relinquished, but no recipient was designated.

Type 2: Insular Areas Acquired by Purchase -- The United States purchased the Virgin Islands from Denmark in 1917.

Type 3: Insular Areas Acquired by Agreement -- Great Britain and Germany renounced their claims over Samoa in February 1900. The island group was then formally ceded to the United States by the Samoan chiefs, with ratification by the US Congress in 1929.

Type 4: Insular Areas Acquired after United Nations Trusteeship, as a Commonwealth of the United States -- The United States was responsible for administering the Northern Mariana Islands after World War II as a United Nations trusteeship. In 1976 Congress approved the mutually negotiated “Covenant to Establish a Commonwealth of the Northern Mariana Islands in Political Union with the United States.” The commonwealth government adopted its own constitution in 1977, and the constitutional government took office in Jan. 1978. The Covenant was fully implemented on Nov. 3, 1986, pursuant to Presidential Proclamation No. 5564.

(Type 5: An additional type of Insular Area would be those countries which have achieved independence but are now in “Free Association with the USA.” However, these are not an “unincorporated territories” and hence are not considered here.)

D. Dissection of a Type 1 US Insular Area

As seen from the above, the earliest delineation of US insular areas (Type 1) was by the Supreme Court after the Spanish - American War. The United States was the “conqueror,” hence (in the post-Napoleonic era) the United States is the (principal) occupying power. Obviously, “military occupation” is not equivalent to “annexation.”
It is important to note that after the coming into force of the peace treaty, the situations of Puerto Rico, Guam, the Philippines, and Cuba in relationship to the United States, indeed at any time from mid April, 1899, to mid April, 1900, are exactly the same -- each is under United States Military Government.  This is despite the fact that for Puerto Rico, Guam, and the Philippines, the peace treaty designated the United States as the “receiving country,” but for Cuba no “receiving country” was specified. Hence, the designation of the United States as the “receiving country” in the peace treaty is not a decisive factor for recognition of Type 1 Insular Status.

In summary, it can be seen that beginning in 1898, the three fundamental criteria for the recognition of a type of US insular area are -- conquest by US military forces, the United States as “the (principal) occupying power,” and territorial cession in the peace treaty. This is a “default status” for these areas, and does not require any confirmation by the US Congress.
In other words, after the coming into effect of the peace treaty, US insular law applies to Puerto Rico, Guam, the Philippines, and Cuba because they are inside the principle of “cession by conquest” which was confirmed by “cession by treaty.”  

Persons in the modern era are perhaps more familiar with the military occupations of Afghanistan and Iraq, as well as the general post WWII military occupation of Germany, with Berlin in particular.  However, US insular law does not apply to any of these areas because they are not territorial cessions.

II. Structured Analysis of Territorial Cessions under USMG
After the Spanish - American War, the four territorial cessions [FT 10] of the Treaty of Paris were under the jurisdiction of a United States Military Government (USMG), each of which functioned independently. It is very important to observe that in terms of the beginning and ending dates of their administrative authority, the functioning of USMG in each area followed the same legal parameters. 
The following examples may seem somewhat repetitive, but in order to fully understand the more detailed explanations which follow later in this essay, it is necessary to inspect the situation of USMG in each of these territorial cessions individually. 

After examining the structured analysis presented here for these four territorial cessions, it is relatively straightforward to apply the same formulation to Taiwan and to arrive at a definitive determination of its true international legal position. 

A. Puerto Rico 
In the Spanish American War period, USMG in Puerto Rico began on August 12, 1898, with the surrender of Spanish troops.

The Treaty of Peace between the United States and Spain (Treaty of Paris) was signed on December 10, 1898, and came into force: April 11, 1899.  Article 2 specified: “Spain cedes to the United States the island of Porto Rico and other islands now under Spanish sovereignty in the West Indies, and the island of Guam in the Marianas or Ladrones.” 

In the peace treaty, Spain ceded Puerto Rico, and the United States was designated as the receiving country.  In reality, the transfer of the sovereignty of Puerto Rico from Spain to the United States was conducted through USMG.  This can be explained as follows:  

Chart 1: The Transfer of the Sovereignty of Puerto Rico
	
	Action
	Result

	1. 
	Spain has ceded Puerto Rico in the peace treaty.
	In effect, upon the date of cession, Spain has ceded Puerto Rico to the USMG, and this is an interim status condition.   

	2. 
	With Spain’s consent, the peace treaty has specified the United States as the “receiving country” for the cession.
	Importantly, upon the date of cession, under international law, an authorized civil government for Puerto Rico, to whom the (principal) occupying power can relinquish the territory, does not yet exist. However, Puerto Rico has been ceded to the USA in the treaty, hence the United States Congress is authorized to pass relevant legislation to establish a civil government for Puerto Rico.


Under USMG, the United States flag flew over Puerto Rico from August 12, 1898, until May 1, 1900.  During this period, the allegiance of the local populace was to the United States.  Since Puerto Rico was ceded to the USA in the post-war peace treaty, the United States flag continued to fly after the establishment of civil government operations in the territory. The populace continued to give allegiance to the United States. 

It is important to recognize that under the military government of the (principal) occupying power, Puerto Rico had not yet reached a final political status.  During this period, Puerto Rico was in “interim status” under the law of occupation.  This “interim status” condition continued until the military government of the (principal) occupying power was legally supplanted. 

B. Philippines
In the Spanish American War period, USMG in the Philippines began on August 14, 1898, with the surrender of Spanish troops.

The Treaty of Peace between the United States and Spain (Treaty of Paris) was signed on December 10, 1898, and came into force: April 11, 1899.  Article 3 specified: “Spain cedes to the United States the archipelago known as the Philippine Islands ….” 

In the peace treaty, Spain ceded the Philippines, and the United States was designated as the receiving country.  In reality, the transfer of the sovereignty of the Philippines from Spain to the United States was conducted through USMG.  This can be explained as follows:  

Chart 2: The Transfer of the Sovereignty of the Philippines
	
	Action
	Result

	1. 
	Spain has ceded the Philippines in the peace treaty.
	In effect, upon the date of cession, Spain has ceded the Philippines to the USMG, and this is an interim status condition.   

	2. 
	With Spain’s consent, the peace treaty has specified the United States as the “receiving country” for the cession.
	Importantly, upon the date of cession, under international law, an authorized civil government for the Philippines, to whom the (principal) occupying power can relinquish the territory, does not yet exist. However, the Philippines has been ceded to the USA in the treaty, hence the United States Congress is authorized to pass relevant legislation to establish a civil government for the Philippines.


Under USMG, the United States flag flew over the Philippines from August 14, 1898, until July 4, 1901. During this period, the allegiance of the local populace was to the United States. Since The Philippines was ceded to the USA in the post-war peace treaty, the United States flag continued to fly after the establishment of civil government operations in the territory.  The populace continued to give allegiance to the United States. 

Under the military government of the (principal) occupying power, the Philippines had not yet reached a final political status.  During this period, the Philippines was in “interim status” under the law of occupation.  This “interim status” condition continued until the military government of the (principal) occupying power was legally supplanted. 

C. Guam
In the Spanish American War period, USMG in Guam began on June 21, 1898, with the surrender of Spanish troops.

The Treaty of Peace between the United States and Spain (Treaty of Paris) was signed on December 10, 1898, and came into force: April 11, 1899.  Article 2 specified: “Spain cedes to the United States the island of Porto Rico and other islands now under Spanish sovereignty in the West Indies, and the island of Guam in the Marianas or Ladrones.” 

In the peace treaty, Spain ceded Guam, and the United States was designated as the receiving country.  In reality, the transfer of the sovereignty of Guam from Spain to the United States was conducted through USMG.  This can be explained as follows:  

Chart 3: The Transfer of the Sovereignty of Guam
	
	Action
	Result

	1. 
	Spain has ceded Guam in the peace treaty.
	In effect, upon the date of cession, Spain has ceded Guam to the USMG, and this is an interim status condition.   

	2. 
	With Spain’s consent, the peace treaty has specified the United States as the “receiving country” for the cession.
	Importantly, upon the date of cession, under international law, an authorized civil government for Guam, to whom the (principal) occupying power can relinquish the territory, does not yet exist. However, Guam has been ceded to the USA in the treaty, hence the United States Congress is authorized to pass relevant legislation to establish a civil government for Guam.


Under USMG, the United States flag flew over Guam from June 21, 1898, until July 1, 1950. [FT 11]  During this period, the allegiance of the local populace was to the United States.  Since Guam was ceded to the USA in the post-war peace treaty, the United States flag continued to fly after the establishment of civil government operations in the territory. The populace continued to give allegiance to the United States. 

Under the military government of the (principal) occupying power, Guam had not yet reached a final political status.  During this period, Guam was in “interim status” under the law of occupation.  This “interim status” condition continued until the military government of the (principal) occupying power was legally supplanted. 
D. Cuba
In the Spanish American War period, USMG in Cuba began on July 17, 1898, with the surrender of Spanish troops.

The Treaty of Peace between the United States and Spain (Treaty of Paris) was signed on December 10, 1898, and came into force: April 11, 1899. Article 1 specified: “Spain relinquishes all claim of sovereignty over and title to Cuba. And as the island is, upon its evacuation by Spain, to be occupied by the United States, the United States will, so long as such occupation shall last, assume and discharge the obligations that may under international law result from the fact of its occupation, for the protection of life and property.”
In the peace treaty, Spain ceded Cuba, but no receiving country was designated.  This is a “limbo cession.”  In reality, the transfer of the sovereignty of Cuba from Spain to the Republic of Cuba was conducted through USMG.  This can be explained as follows: 

Chart 4: The Transfer of the Sovereignty of Cuba
	
	Action
	Result

	1. 
	Spain has ceded Cuba in the peace treaty.
	In effect, upon the date of cession, Spain has ceded Cuba to the “United States Military Government,” and this is an interim status condition.  

	2. 
	After consideration by all relevant parties, no agreement was reached to specify any other country as the “receiving country” for the cession.  Hence, none is stipulated.
	Importantly, upon the date of cession, under international law, an authorized civil government for Cuba, to whom the (principal) occupying power can relinquish the territory, does not yet exist. Moreover, no country has been authorized to pass relevant legislation to establish a civil government for Cuba.  Cuba remains under “United States Military Government” until USMG is legally supplanted.


Under USMG, the United States flag flew over Cuba from July 17, 1898, until May 20, 1902. During this period, the allegiance of the local populace was to the United States.  The Republic of Cuba began civil government operations on May 20, 1902, so on that day the United States flag came down, and the Republic of Cuba flag went up. The populace then gave allegiance to the Republic of Cuba. 
Under the military government of the (principal) occupying power, Cuba had not yet reached a final political status.  During this period, Cuba was in “interim status” under the law of occupation.  This “interim status” condition continued until the military government of the (principal) occupying power was legally supplanted. 

E. Taiwan
In the WWII period, after the end of military battles in the Pacific, USMG in “Formosa and the Pescadores” (aka “Taiwan”) began on October 25, 1945, with the surrender of Japanese troops. USMG delegated the administration of this area to the Chinese Nationalists by means of the “law of agency.” [FT 12] Moreover, it is important to recognize that the administration of this area was handled separately from the administration of the four main Japanese islands.

The Treaty of Peace with Japan (San Francisco Peace Treaty) was signed on September 8, 1951, and came into force April 28, 1952.  The following Articles are important. 

Chart 5: Important Articles of the SFPT  

	Important Articles of the San Francisco Peace Treaty Relevant to a Discussion of Taiwan’s Territorial Title 

	Article 1(a): The state of war between Japan and each of the Allied Powers is terminated as from the date on which the present Treaty comes into force between Japan and the Allied Power concerned as provided for in Article 23. 

Article 1(b): The Allied Powers recognize the full sovereignty of the Japanese people over Japan and its territorial waters.
Article 2(b): Japan renounces all right, title and claim to Formosa and the Pescadores.

Article 4(b): Japan recognizes the validity of dispositions of property of Japan and Japanese nationals made by or pursuant to directives of the United States Military Government in any of the areas referred to in Articles 2 and 3. 

Article 6(a): All occupation forces of the Allied Powers shall be withdrawn from Japan as soon as possible after the coming into force of the present Treaty, and in any case not later than 90 days thereafter. Nothing in this provision shall, however, prevent the stationing or retention of foreign armed forces in Japanese territory under or in consequence of any bilateral or multilateral agreements which have been or may be made between one or more of the Allied Powers, on the one hand, and Japan on the other. 

Article 21: Notwithstanding the provisions of Article 25 of the present Treaty, China shall be entitled to the benefits of Articles 10 and 14(a)2; and Korea to the benefits of Articles 2, 4, 9 and 12 of the present Treaty. 

Article 23: . . . . . including the United States of America as the principal occupying Power, . . . . .

Article 26: Japan will be prepared to conclude with any State which signed or adhered to the United Nations Declaration of 1 January 1942, and which is at war with Japan, or with any State which previously formed a part of the territory of a State named in Article 23, which is not a signatory of the present Treaty, a bilateral Treaty of Peace on the same or substantially the same terms as are provided for in the present Treaty, but this obligation on the part of Japan will expire three years after the first coming into force of the present Treaty. Should Japan make a peace settlement or war claims settlement with any State granting that State greater advantages than those provided by the present Treaty, those same advantages shall be extended to the parties to the present Treaty. 




In the peace treaty, Japan ceded “Formosa and the Pescadores,” but no receiving country was designated.  This is a “limbo cession.”  An analysis of the transfer of the sovereignty of Taiwan from Japan to some intended future recipient through USMG is provided as follows.  (Note: As of this writing, this transfer has not yet been completed.) 

Chart 6: The Transfer of the Sovereignty of Taiwan
	
	Action
	Result

	1. 
	Japan has ceded Taiwan in the peace treaty.
	In effect, upon the date of cession, Japan has ceded Taiwan to the “United States Military Government,” and this is an interim status condition.  

	2. 
	After consideration by all relevant parties, no agreement was reached to specify any other country as the “receiving country” for the cession.  Hence, none is stipulated.
	Importantly, upon the date of cession, under international law, an authorized civil government for Taiwan, to whom the principal occupying power can relinquish the territory, does not yet exist. Moreover, no country has been authorized to pass relevant legislation to establish a civil government for Taiwan.  Taiwan remains under “United States Military Government” until USMG is legally supplanted. 


Under USMG, the United States flag should be flying over Taiwan as of April 28, 1952, (if not earlier).  The allegiance of the local populace is to the United States. 

Under the military government of the (principal) occupying power, Taiwan has not yet reached a final political status.  During this period, Taiwan is in “interim status” under the law of occupation.  This “interim status” condition continues until the military government of the principal occupying power is legally supplanted. 

In other words, according to the examples provided above in regard to Puerto Rico, the Philippines, Guam, and Cuba, it is clear that the military government of the principal occupying power does not end upon the coming into force of the peace treaty, but continues until legally supplanted.  To date, USMG administrative authority over Taiwan is still active.  [FT 13]  
F. Comparison of Peace Treaty Specifications for Cuba and Taiwan
A closer examination of the situations of Cuba (according to the Treaty of Paris) and Taiwan (according to the San Francisco Peace Treaty) may be made as follows: 
Chart 7: Comparison of Treaty Specifications for Cuba and Taiwan
	Item
	Treaty of Paris
specifications for

Cuba
	SFPT
specifications for 

Taiwan

	United States is the (principal) occupying power
	Article 1
	Article 23

	Original “owner” did indeed cede the territory 
	Article 1
	Article 2(b)

	No “receiving country” was specified (i.e. “limbo cession”)
	Article 1
	Article 2(b)

	USMG has disposition rights over the territory 
	Article 1
	Article 4(b) 


	Military government is present, and military occupation is a reality 
	Article 1
	Article 4(b) and the Hague

Conventions (1907) 


G. Summary and Restatement

The following chart provides a convenient summary for the territorial cessions of Puerto Rico, the Philippines, Guam, Cuba, and Taiwan. 

Chart 8: Summary Chart of Dates 
	Relevant Dates

	
	Puerto Rico
	Philippines
	Guam
	Cuba
	Taiwan

	Date A
	1898.08.12
	1898.08.14
	1898.06.21
	1898.07.17
	1945.10.25

	Date B
	1899.04.11
	1899.04.11
	1899.04.11
	1899.04.11
	1952.04.28

	Date C
	1900.05.01
	1901.07.04
	1950.07.01
	1902.05.20
	  ---------

	Final Status
	unincorporated territory of USA
	unincorporated territory of USA
	unincorporated territory of USA
	Republic of Cuba
	  ---------


Date A represents acquirement of the territory by conquest, or “cession by conquest.” In other words, historically speaking most countries traditionally recognized that overrunning another country’s territory with military forces was directly equivalent to “annexation.”  However, in the post-Napoleonic period this came to be re-defined as merely “military occupation.” As we now recognize, there are different stages of “military occupation,” and Point A marks the beginning of the “belligerent occupation” of the entire territory.  Military government is in effect. 

This customary norm of international law was more precisely codified in the Hague Conventions of 1907, which stipulated that "the occupying State shall be regarded only as administrator and usufructuary of public buildings, real estate, forests, and agricultural estates belonging to the hostile State, and situated in the occupied country. It must safeguard the capital of these properties, and administer them in accordance with the rules of usufruct."  

Territory is considered occupied when it is actually placed under the authority of the hostile army.  In layman’s terms, Point A often corresponds to the point in time when local military troops surrender.    
Date B represents “cession by treaty.” In the post-Napoleonic period “cession by conquest” must be confirmed with a “cession by treaty” in order to make a legally valid territorial cession.  

Date C marks the end of the military government of “the (principal) occupying power.”  Military government must be supplanted by some other legal arrangement for local government in order for the territory to reach a “final (political) status.” 

Final Status marks the onset of a “final status” after going through the period of military occupation.  Alternatively, this is called the final status under the law of occupation. 

The significance of the periods of time from Date A to Date B, from Date B to Date C, and from Date A to Date C are given as follows: 

Date A to Date B marks the period of “belligerent occupation.”  During this period, in the case of Puerto Rico, the Philippines, Guam, and Cuba, the international position of each was an “independent customs territory under USMG on Spanish soil.” For Taiwan, it was an “independent customs territory under USMG on Japanese soil.” 

Date B to Date C marks the period of “friendly occupation,” or what in today’s terminology we would call the “civil affairs administration of a military government.” During this period, in the case of Puerto Rico, the Philippines, Guam, Cuba, and Taiwan, the international position of each was/is “unincorporated territory under USMG.” 

Date A to Date C is called the “interim status” under the law of occupation.  The conquering power has a right to displace the preexisting authority, and to assume to such extent as may be deemed proper the exercise by itself of all the powers and functions of government.  The local populace passes under a “temporary allegiance” to the conqueror. 

Final Status is the “final status” under the law of occupation.  In a general way, the rule may be stated that final status is achieved when the (principal) occupying power’s military government has “relinquished the occupied territory to the lawful government of the area.” 

Analysis for comparative examples of (1) territorial cessions during peacetime, [FT 14] and (2) military occupation where there is no resulting territorial cession in a post-war peace treaty, would be different. [FT 15]
III. Chinese Involvement in the Taiwan Question
A. The Republic of China on Taiwan 
That the Republic of China on Taiwan is a "government-in-exile" has been noted by many researchers, and is frequently mentioned in scholarly essays in law journals or on the internet.  However, based on the above analysis, it is also important to see that the territory of “Formosa and the Pescadores” qualifies as an insular area of the United States.  
As stated above, beginning in 1898, the three fundamental criteria for the recognition of a type of US insular area are -- conquest by US military forces, the US as "the (principal) occupying power," and territorial cession in the peace treaty.
Formosa and the Pescadores had been ceded to Japan in the 1895 Treaty of Shimonoseki. Under international law, there is no doubt that Japan had possession of the sovereignty of these areas after 1895. 

The US Congress declared war against Japan on December 8, 1941. During the course of the Pacific war, all military attacks against Japanese Formosa and the Pescadores, and indeed against the four main Japanese islands, were conducted by United States military forces. (The historical record shows that bombing raids against targets in Taiwan began in earnest on October 12, 1944.) At no time did the Republic of China military forces participate in these attacks.  [FT 16] 
During the course of the Pacific War, in relation to Taiwan, the United States is the "conqueror," hence (in this post-Napoleonic era) the United States is "the occupying power."
This can be re-confirmed as follows: On September 2, 1945, General Douglas MacArthur issued General Order No. 1, which described procedures for the surrender ceremonies and military occupation of over twenty areas.  After a thorough reading of General Order No. 1, we need to ask one important question: “Who is the occupying power?”
Chart 9: Excerpt from General Order No. 1 

	Important Content of General Order No. 1 Relevant to a Discussion of Taiwan’s Territorial Title 

	JOINT CHIEFS OF STAFF

(approved by the President of the United States on August 17, 1945, and issued on September 2, 1945)
INSTRUMENTS FOR THE SURRENDER OF JAPAN

GENERAL ORDER NO.1

a. The senior Japanese commanders and all ground, sea, air and auxiliary forces within China (excluding Manchuria), Formosa and French Indo-China north of 16 north latitude shall surrender to Generalissimo Chiang Kai-shek.




The only possible answer is: “It is the United States.”  This fact is also easily confirmed by a study of the post-war SFPT. As stated above, research into military history clearly shows that for territorial cessions, the military government of the (principal) occupying power does not end with the coming into force of the peace treaty. Since the SFPT specifies numerous territorial cessions, there will have to be a designation of “the occupying power.” This is found in Article 23, which confirms the United States as “the principal occupying power.”  [FT 17] 
Important legal relationships for the disposition of Taiwan do indeed arise from all these facts.  [FT 18]
However, as many people know, it was Chiang Kai-shek, leader of the Republic of China (ROC) military forces, who was directed by General Douglas MacArthur to go to Taiwan and accept the surrender of Japanese troops.  These surrender ceremonies were held on October 25, 1945. 

Most analysts and commentators have assumed that the holding of the surrender ceremonies had enormous significance in determining the legal rights of the ROC over Taiwan.  Unfortunately, these researchers have been lead astray by the logic that “the Allies won the war, and the ROC was one of the Allies” or “the ROC military forces accepted the Japanese surrender on behalf of the Allies,” or “the Japanese surrendered to the ROC military forces,” etc. [FT 19] 
In fact, the customary laws of warfare (as codified in the Hague and Geneva Conventions) do not place particular stress on “which troops were victorious in the war”, “which troops surrendered to whom”, or “what country has proclaimed their intention to annex what particular territory.”  The key issue in determining legal relationships is a determination of “Who is the occupying power.”   In the post-Napoleonic era, that goes back to a determination of “Who is the conqueror.”  Those acting on behalf of the occupying power (such as the ROC) are simply fulfilling the role of “agent.” [FT 20]

If we are fully aware of the above facts, sorting out the international legal situation of Taiwan in the post-WWII era is a straightforward proposition.  Indeed, we have done so above.  As of April 28, 1952, with the coming into force of the Senate-ratified San Francisco Peace Treaty, Taiwan is “unincorporated territory under USMG” – an insular area of the United States. 
As we know, the head of the USA military power structure is the Commander in Chief. Our analysis so far indicates that the title to Taiwan territory is held by USMG, and Taiwan has not yet reached a final (political) status.  However, we will want to confirm this analysis by examining any actions which the Commander in Chief has taken in regard to the disposition of Taiwan territory in the post-WWII period. 
B. The First USA-PRC Joint Communique Specifications Regarding Taiwan

The following wording in the February 28, 1972, communiqué is important: 

The U.S. side declared: The United States acknowledges that all Chinese on either side of the Taiwan Strait maintain there is but one China and that Taiwan is a part of China. The United States Government does not challenge that position. It reaffirms its interest in a peaceful settlement of the Taiwan question by the Chinese themselves. With this prospect in mind, it affirms the ultimate objective of the withdrawal of all U.S. forces and military installations from Taiwan. In the meantime, it will progressively reduce its forces and military installations on Taiwan as the tension in the area diminishes.

In this 1972 Communique (aka Shanghai Communique), the United States has established the One China Policy, and the Commander in Chief is making arrangements for the final disposition of Taiwan territory, in accordance with SFPT Article 4(b).  

According to the provisions of the 1952 SFPT, the final (political) status of Taiwan is undetermined.  (This does not contradict the authors’ analysis that after the coming into force of the SFPT, Taiwan has remained in interim status under the law of occupation as an insular area of the United States under military government.) However, in the 1971 – 1972 period, officials of the US Executive Branch changed this formulation to state that the final (political) status of Taiwan was to be decided by direct negotiations “between Taiwan and the PRC.”  [FT 21]

Such an arrangement is arguably within the scope of the US President’s plenary powers over foreign affairs. Nevertheless during the period of “interim status” under the jurisdiction of USMG, Taiwan is an insular area of the United States, and is entitled to fundamental rights under the US Constitution.  For the territory, these fundamental rights include the art. 1, § 8 stipulation that Congress will provide for the “common defense.” [FT 22] For the people, these fundamental rights include life, liberty, property, and due process of law under the Fifth Amendment.  Unfortunately, up to the present, these rights have been denied for over fifty years.  Moreover, with no US High Commission established in Taiwan, the Taiwanese people have even been denied the right to petition the Government for a redress of grievances.
Additionally, with recognition of Taiwan’s status as a US insular area, it can be alleged that the making of these Shanghai Communique specifications is a violation of the Taiwanese people’s Fifth Amendment rights to “due process of law.”  A fundamental requirement of due process is “the opportunity to be heard,” see Grannis v. Ordean, 234 U.S. 385 (1914). It is an opportunity which must be granted at a meaningful time and in a meaningful manner. Notably, the Taiwanese people were not consulted before the drafting of the Shanghai Communique. 
C. Summary and Restatement in regard to Chinese Claims over Taiwan  
On June 27, 1950, President Truman said: “The determination of the future status of Formosa must await the restoration of security in the Pacific, a peace settlement with Japan, or consideration by the United Nations."  
When the post war peace treaty with Japan came into effect, did it solve the problem of the Taiwan status?  Although Japan renounced the sovereignty of Taiwan, but no recipient country was named.  Many people would claim that the Taiwan status was still undetermined.  Indeed this is true, but we must note the following.

1. The beginning of belligerent occupation and beginning of USMG in Taiwan were on October 25, 1945. 

2. The coming into effect of the peace treaty was on April 28, 1952.  

3. To date, the end of USMG in Taiwan has not yet been announced.
The Hague Conventions of 1907 specify that "territory is considered occupied when it is actually placed under the authority of the hostile army." The form of administration by which an occupying power exercises government authority over occupied territory is called "military government." Military occupation is a transitional period, or a period of “interim (political) status.”  

October 25, 1945, marked the beginning of the belligerent occupation of Taiwan.  There was no transfer of territorial sovereignty on that date.  On June 27, 1950, Taiwan was still under belligerent occupation.  President Truman’s statement was true at that time.

What about today?  In fact, up to the early years of the 21st century there has been (1) no end of the United States Military Government in Taiwan announced by the US government, and (2) no other US authorized civil government operations which have taken effect to supplant USMG in Taiwan.  Hence, we can reach only one conclusion.  Taiwan has not yet reached a “final political status,” even in the present era.  

Based on the provisions of the Senate-ratified San Francisco Peace Treaty, the US Constitution, the Taiwan Relations Act, and the insular cases of the US Supreme Court, only one conclusion can be reached -- Taiwan remains under the administrative authority of the United States Military Government.  [FT 23] 
IV. In Search of a Nationality Determination for Native Taiwanese Persons
With reference to the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, and numerous decisions of the International Court of Justice, it is clear that in our modern era questions of nationality of individuals and groups are now considered matters of international concern. 

A passport is a convenient document for establishing a person’s nationality.  The Immigration and Naturalization Act (INA) of the United States requires that a passport be issued by a “competent authority.” This specification applies to any passport issued to any person in the world.  
The holding of a passport is a matter of fundamental rights.  In the Insular Cases (beginning 1901) the US Supreme Court held that even without any actions by the US Congress, "fundamental rights" under the US Constitution apply in all unincorporated territories. Among other protections, the guarantees of life, liberty, property, and due process of law under the Fifth Amendment are considered “fundamental rights.”  The right to travel and to hold a passport are part of the “liberty” of the Fifth Amendment. [FT 24]
Freedom of movement is basic in the American scheme of values. Given that the right to hold a passport is fundamental, if Taiwan is truly an insular area of the United States, native Taiwanese persons should be qualified to apply for a US passport.  
A. US National Non-citizen Status

After an overview of the DOS Foreign Affairs Manuals, it is apparent that native Taiwanese persons born in Taiwan should be classified as US nationals (non-citizens).  

7 FAM 1111.3 Nationality (TL:CON-64; 11-30-95)

a. The term “nationals of the United States”, as defined by statute (Section l0l(a)(22) INA) includes all citizens of the United States, and other persons who owe allegiance to the United States but who have not been granted the privilege of citizenship.

b. Nationals of the United States who are not citizens are entitled to the consular protection of the United States when abroad, and to U.S. documentation, such as U.S.passports. They are not entitled to voting representation in Congress and, under most state laws, are not entitled to vote in federal, State, or local elections except in their place of birth.

c. Historically, Congress, through statutes, granted U.S. nationality, but not citizenship, to persons born or inhabiting territory acquired by the United States through conquest or treaty. At one time or other natives and certain other residents of Puerto Rico, the U.S.Virgin Islands, the Philippines, Guam, and the Panama Canal Zone were U.S. non-citizen nationals.

8 USC 1408

Unless otherwise provided in section 1401 of this title, the following shall be nationals, but not citizens, of the United States at birth:

      (1) A person born in an outlying possession of the United States on or after the date of formal acquisition of such possession;

      (2) A person born outside the United States and its outlying possessions of parents both of whom are nationals, but not citizens, of the United States, and have had a residence in the United States, or one of its outlying possessions prior to the birth of such person;

By way of providing some historical background, the DOS Foreign Affairs Manuals state that after the Spanish - American War, much confusion arose regarding the nationality of the native inhabitants of the newly acquired territories.

7 FAM 1121.1
c. Treaties, conventions, and proclamations concerning these areas provided for the nationality or citizenship of certain of the inhabitants, but none of the provisions was very specific. Questions arose almost immediately about the status and rights of the inhabitants and the relationship of the newly acquired territories to the United States.

7 FAM 1121.2-2 Court Decisions 

a. In the first decade of the 20th century, in a series of court cases often called the "Insular Cases", the Supreme Court developed the rationale that, absent specific Congressional legislation or treaty provisions— 

(1) The Constitution has only limited applicability to U.S. territories; and 

(2) Inhabitants of territories acquired by the United States acquire U.S. nationality -- but not U.S. citizenship.  
Importantly, the decisions in the Insular Cases of the Supreme Court confirm that there is a “default” nationality status for native inhabitants of territory acquired by the United States. This is despite the fact that INA may contain no specific provisions for the territory in question. 

7 FAM 1121.4-3 Status of Inhabitants of Territories Not Mentioned in the Immigration and Nationality Act (INA)            (TL:CON-66; 10-10-96)
The United States exercises sovereignty over a few territories besides those mentioned above. Under international law and Supreme Court dicta, inhabitants of those territories, (Midway, Wake, Johnston, and other islands) would be considered non-citizen, U.S. nationals; However, because the INA defines "outlying possessions of the United States" as only American Samoa and Swains Island, there is no current law relating to the nationality of the inhabitants of those territories or persons born there who have not acquired U.S. nationality by other means. 

Although at present there is no law in the United States regarding the US national non-citizen status of native Taiwanese persons, there is full recognition in 7 FAM 1121.4-3 that the United States exercises sovereignty over some territories which are (1) not classified as “outlying possessions,” and (2) are not even mentioned in the Immigration and Naturalization Act (INA).  Furthermore, 7 FAM 1121.2-2 specifies that native persons of such territories are US nationals (non-citizens).

In summary, the determination of native Taiwanese persons as holding US national (non-citizen) nationality, and owing allegiance to the United States, arises directly from a full clarification of Taiwan’s international legal position under the SFPT, the Insular Cases of the US Supreme Court, [FT 25] and the right to “liberty” under the Fifth Amendment to the US Constitution. 

More specific details and supplementary information on this nationality determination for native Taiwanese persons are given in the following sections. 

B. Nationality Determination for Native Taiwanese Persons, with reference to the SFPT

In the SFPT, Japan renounced all claims of sovereignty over Taiwan, but no receiving country was specified. Numerous articles of the SFPT are particularly important to understanding Taiwan’s international legal position. See Chart 5.  
Military government is the form of administration by which an occupying power exercises governmental authority over occupied territory. The necessity for such government arises from the failure or inability of the legitimate government to exercise its functions on account of the military occupation, or the undesirability of allowing it to do so. United States Military Government in Taiwan began on October 25, 1945, with the surrender of Japanese troops. The United States is the principal occupying power, and it has delegated the military occupation of Taiwan to the Chinese Nationalists.  

For a territorial cession, the military government of the (principal) occupying power does not end with the coming into force of the peace treaty, but continues until legally supplanted. An examination of all relevant US government announcements, proclamations, treaties, laws, etc. regarding Taiwan from the period of late April, 1952, to the present, finds no record of a definitive statement of the end of United States Military Government authority over Taiwan.  In other words, no United States government recognized civil government operations have yet begun in Taiwan from late April 1952 to the present. Under the provisions of the SFPT, United States Military Government jurisdiction over Taiwan is still active in the present day.   

Hence, the nationality of a native Taiwanese persons born in Taiwan is confirmed as US nationals (non-citizens). [FT 26]  This is a customary law nationality arising from common-law jus soli for natural-born subjects, based on the US Supreme Court’s Insular Cases (beginning 1901).  This is differentiated from jus soli based on the US Constitution’s 14th Amendment, promulgated in July 1868. 

It can be argued that under the SFPT, Taiwan is under the exclusive jurisdiction of the United States. The decision to delegate that jurisdiction (in any way, shape, or form) to the Republic of China military forces is not directly authorized by the SFPT.  To the extent that the delegation of jurisdiction for the military occupation of Taiwan is blocking the native Taiwanese persons’ enjoyment of fundamental rights under the US Constitution, it must be regarded as void.  

C. Nationality Determination for Native Taiwanese persons, with reference to the TRA and INA
The Taiwan Relations Act (TRA) has specifications regarding how native Taiwanese persons are to be treated under INA.   
Taiwan Relations Act, 22 USC 3303 (b) (6)

For purposes of the Immigration and Nationality Act (8 USC 1101 et seq.), Taiwan may be treated in the manner specified in the first sentence of section 202(b) of that Act (8 USC 1152(b)).

Immigration and Nationality Act (INA), 8 USC 1152(b) 

Rules for chargeability

Each independent country, self-governing dominion, mandated territory, and territory under the international trusteeship system of the United Nations, other than the United States and its outlying possessions, shall be treated as a separate foreign state for the purposes of a numerical level established under subsection (a)(2) of this section when approved by the Secretary of State. 

The question arises: “If the correct nationality status of native Taiwanese persons is ‘non-citizen US nationals,’ then how can they be considered ‘aliens’ under INA?” The following INA references illustrate this problem. 
INA, 8 USC 1101 (a) (3) 
The term ''alien'' means any person not a citizen or national of the United States.

INA, 8 USC 1101 (a) (21) 
The term ''national'' means a person owing permanent allegiance to a state.
INA, 8 USC 1101 (a) (22) 
The term “national of the United States” means 

(A) a citizen of the United States, or 

(B) a person who, though not a citizen of the United States, owes permanent allegiance to the United States.

In other words, how can a native Taiwanese person be an “alien” and a “national” at the same time?  This apparent contradiction is explained in two steps below, first with reference to Taiwan’s international legal status, and second in relation to the US Supreme Court decision in Gonzales v. Williams, 192 U.S. 1 (1904).   
1. Taiwan’s international legal status 

Taiwan is a “Sub Sovereign Foreign State Equivalent” [FT 27] and “Self-Governing Dominion.” [FT 28]  Under INA [8 USC 1101 (a) (14)] the term “foreign state” includes outlying possessions of a foreign state, but self-governing dominions or territories under mandate or trusteeship are regarded as separate foreign states.  

As discussed in Section D below, the United States has never recognized the forcible incorporation of Taiwan into Chinese territory.  The PRC was founded on Oct. 1, 1949.  As of late 1949 and early 1950, the Republic of China on Taiwan is fulfilling the dual roles of (1) subordinate occupying power (beginning October 25, 1945), and (2) government in exile (beginning Dec. 1949). With plans for the full recognition of the PRC moving forward rapidly, the United States derecognized the Republic of China as the legal government of China in late 1978.  The Taiwan Relations Act does not recognize the terminology of the “Republic of China” after January 1, 1979, but instead refers to the government of Taiwan as the “Taiwan governing authorities.” 

The Taiwan Relations Act (TRA) was passed by the US Congress.  Among people in Taiwan there is much confusion about the true meaning of the TRA. Importantly however, this Act cannot be interpreted to recognize Taiwan as a sovereign independent nation. This rationale is explained Goldwater v. Carter, 444 U.S. 996 (1979). 
In regard to the decision to cancel the Mutual Defense Treaty with the ROC on Taiwan, the US Supreme Court held that (a) “a treaty commitment to use military force in the defense of a foreign government if attacked” was a foreign relations-specific issue, moreover (b) in light of the absence of any constitutional provision governing the termination of a treaty, and the fact that different termination procedures may be appropriate for different treaties, such a cancellation decision "must surely be controlled by political standards."  Hence the controversy was deemed to be a nonjusticiable political dispute that should be left for resolution by the Executive and Legislative Branches of the Government. [FT 29] 
Again in Harlow v. Fitzgerald, 457 U.S. 800 (1982), the Supreme Court observed that responsibility for the conduct of foreign affairs and for protecting the national security are “ ‘central’ Presidential domains.” Similarly, in the Dept. of Navy v. Egan, 484 U.S. 518 (1988), the Supreme Court “ … recognized the generally accepted view that foreign policy [is] the province and responsibility of the Executive.” 

For the purposes of INA, the “subordinate occupying power and government in exile” of the Republic of China on Taiwan is treated as a self-governing dominion. 
2. Categories of Aliens in Insular Areas 

According to the precedent in US Supreme Court, Gonzales v. Williams, 192 U.S. 1 (1904), after the proclamation of the Treaty of Paris in 1899, Puerto Rico became a domestic country, and ceased to be a foreign country.  The following summary details are provided for reference, and are much more comprehensive than the remarks given in the DOS FAM Series 7, namely 7 FAM 1121.2-2 d. 

The Court addressed the issue of whether Isabella Gonzales, a native of Puerto Rico, was an “alien” under the specifications of “An Act in Amendment to the Various Acts Relative to Immigration and the Importation of Aliens under Contract or Agreement to Perform Labor,” approved March 3, 1891 (26 Stat. at L. 1084, chap. 551, U. S. Comp. Stat. 1901, pp. 1294, 1296), and found that: 

a. Conceding to counsel that the general terms ‘alien,’ ‘citizen,’ ‘subject,’ are not absolutely inclusive, or completely comprehensive, and that, therefore, neither of the numerous definitions of the term 'alien' is necessarily controlling, we, nevertheless, cannot concede, in view of the language of the treaty and of the act of April 12, 1900, that the word ‘alien,’ as used in the act of 1891, embraces the citizens of Puerto Rico.
b. . . . . . . the act relates to foreigners as respects this country, to persons owing allegiance to a foreign government, and citizens or subjects thereof; and that citizens of Puerto Rico, whose permanent allegiance is due to the United States; who live in the peace of the dominion of the United States; the organic law of whose domicil was enacted by the United States, and is enforced through officials sworn to support the Constitution of the United States, are not 'aliens,' and upon their arrival by water at the ports of our mainland are not 'alien immigrants,' within the intent and meaning of the act of 1891.
c. The Attorney General applied the ruling in DeLima v. Bidwell, 182 U.S. 1 (1901), that “with the ratification of the treaty of peace between the United States and Spain, April 11, 1899, the island of Puerto Rico ceased to be a ‘foreign country’ within the meaning of the tariff laws.” Gonzales was not a passenger from a foreign port, and was a passenger “from territory or other place” subject to the jurisdiction of the United States. 
Currently, INA [8 USC 1101 (a) (3)] defines “alien” as “any person not a citizen or national of the United States.”  We may call this an “Alien (Type 1).” However, for the purposes of insular law, additional categories must be added. The following are notable.

Alien (Type 2): “a native inhabitant of a domestic country,” as in the situation of Puerto Rico, Guam, and the Philippines, after the coming into force of the Treaty of Paris (April 11, 1899) and without any action by the US Congress. 

Alien (Type 3): “a native inhabitant of foreign territory under the dominion of the United States,” as in the situation of Cuba, after the coming into force of the Treaty of Paris (April 11, 1899) and without any action by the US Congress.  

Importantly however, 7 FAM 1121.2-2 a. tells us that in the first decade of the 20th century, in a series of court cases often called the “Insular Cases,” the Supreme Court developed the rationale that, absent specific Congressional legislation or treaty provisions: Inhabitants of territories acquired by the United States acquire U.S. nationality -- but not U.S. citizenship.
Hence, in the present era, absent specific Congressional legislation or treaty provisions, the “Alien (Type 2)” and “Alien (Type 3)” categories mentioned above would be classified as US nationals (non-citizens).  

In this fashion, native Taiwanese persons born in Taiwan qualify as US nationals (non-citizens), which is a category of “Alien (Type 3),” and they should be carrying US national non-citizen passports. Indeed, the recognition of this legal reality would be a desirable enhancement to the human rights of the people on Taiwan. 

Taiwan Relations Act, 22 USC 3301 (c.) 

The preservation and enhancement of the human rights of all the people on Taiwan are hereby reaffirmed as objectives of the United States.

At the same time, it must be recognized that according to INA’s Rules of Chargeability, Taiwan is “outside” of the green card zone. 

See further explanations in the Chart 10: US Insular Law Considerations on the Origin and Classification of Aliens.

D. Nationality Determination for Native Taiwanese Persons, with reference to the Presence of the Chinese Nationalists on Taiwan
1. The Republic of China on Taiwan 

A careful reading of the SFPT, and its subsidiary Sino-Japanese Peace Treaty, with reference to the Truman Statement of June 27, 1950, the Taiwan Relations Act, and other US policy statements clearly shows that the United States government has never recognized the forcible incorporation of Taiwan into Chinese territory.
This fully confirmed in the Federal Register: January 5, 2005 (Volume 70, Number 3), Rules and Regulations, page 664, quoting from the decision in Rogers v. Sheng, 280 F.2d 663, 664-65 (D.C. Cir. 1960):
The court described the status of Formosa as follows: “Following World War II, Japan surrendered all claims of sovereignty over Formosa. But in the view of our State Department, no agreement has ‘purported to transfer the sovereignty of Formosa to (the Republic of) China’ …..” 

Speaking of the situation in 1960, the Court had further quoted the State Dept. view that: 
“At the present time, we accept the exercise of Chinese authority over Formosa, and recognize the Government of the Republic of China as the legal Government of China.''  [FT 30] 
In further action on this Rogers v. Sheng case, the US Court of Appeals [FT 31] held that “Formosa” was indeed a “country” for the purpose of deportation proceedings under INA. However, such a determination does not amount to recognition of Taiwan as eligible to join organizations for which statehood is a requirement. 

This is because under INA, the term “foreign state” includes outlying possessions of a foreign state, but self-governing dominions or territories under mandate or trusteeship are regarded as separate foreign states as well. [FT 32]  Under INA, Taiwan is treated as a “self-governing dominion” and not as an independent sovereign nation.  
That “all Chinese on either side of the Taiwan Strait maintain there is but one China and that Taiwan is a part of China” is something that the United States only “acknowledges.” This acknowledgement is clearly stated in the Shanghai Communique of 1972.
The correct delineation of the “Republic of China on Taiwan” is that it is a subordinate occupying power (beginning Oct. 25, 1945) and a government in exile (beginning Dec. 1949). It has effective territorial control over Taiwan, but not sovereignty. [FT 33]  
With the establishment of diplomatic relations on January 1, 1979, the US Government recognized the People's Republic of China as the sole legal government of China and derecognized the Republic of China on Taiwan. On October 25, 2004, Secretary of State Powell said: “Taiwan is not independent. It does not enjoy sovereignty as a nation.”  Taiwan has never been included on listing of “Independent States in the World” [FT 34] promulgated by the US State Dept. 
2. Republic of China Explanations Regarding the Nationality of Native Taiwanese Persons

Although there were some proclamations made in the Fall of 1945, the most commonly quoted reference for the “legal basis” of native Taiwanese persons as having ROC nationality is a January 12, 1946, order issued by the ROC military authorities.  However, that order was never ratified by the Legislative Yuan, nor made into a law.  Importantly, as “belligerent occupation” of Taiwan began on October 25, 1945, with the surrender of Japanese troops, and only ended with the coming into force of the San Francisco Peace Treaty on April 28, 1952, such an order is prohibited.  More specifically, the imposition of mass-naturalization procedures over the civilian population in occupied Taiwan territory is illegal under the laws of war.  
Reference to the pronouncements of the US State Dept. in the late 1940’s (and even into the 1950’s) confirms that the United States government has never recognized the legal validity of the mass naturalization of native Taiwanese persons as “ROC citizens” by the Chiang Kai-shek regime. Indeed the Truman Statement of June 27, 1950 carries this implicit connotation, which was reconfirmed by the provisions of the SFPT. 
Beginning October 25, 1945, as stated above, Taiwan’s legal position was “independent customs territory under USMG on Japanese soil,” with the administrative authority for the military occupation delegated to the Chinese Nationalists.  
Under the customary laws of warfare, upon the surrender of Japanese troops the local populace passes under an “allegiance” to the conqueror, which in the post-Napoleonic era will be the principal occupying power. Such an analysis is fully recognized in international law and by the US Supreme Court.  See full clarifications regarding the “legiance” of native persons in conquered territory in Section G, 1 below. 

3. The Sino-Japanese Peace Treaty and the ROC Nationality Law

Article 26 of the SFPT serves to authorize the drafting of a peace treaty between the ROC and Japan.  Article 10 of the Sino-Japanese Peace Treaty (Treaty of Taipei) of August 5, 1952 specifies: “For the purposes of the present Treaty, nationals of the Republic of China shall be deemed to include all the inhabitants and former inhabitants of Taiwan (Formosa) and Penghu (the Pescadores) and their descendents who are of the Chinese nationality in accordance with the laws and regulations which have been or may hereafter be enforced by the Republic of China in Taiwan (Formosa) and Penghu (the Pescadores) . . . . . ” 
The ROC Nationality Law was originally promulgated in February 1929, when Taiwan was a part of Japan.  It was revised in February 2000, however there were no Articles addressing the mass naturalization of Taiwanese persons as ROC citizens.   

Japanese Courts have held that the native persons of “Formosa and the Pescadores” were of Japanese nationality until the early Spring of 1952.  In the SFPT, Japan renounced the sovereignty of Taiwan, but the Republic of China (ROC) was not the recipient of this sovereignty. This is stated in Article 2b and confirmed in Article 21.  Hence, according to the provisions of the SFPT, the Republic of China is not the legal government of Taiwan.  

For native Taiwanese persons to be bona fide ROC citizens, two conditions would need to be met. First, the San Francisco Peace Treaty would have to award sovereignty of Taiwan to the ROC and second, there would have to be a law passed regarding these mass-naturalization procedures, after the peace treaty came into effect on April 28, 1952. In fact, neither of these two conditions has been met.
Importantly, the ROC Constitution does not clearly define its own “territory.”  By contrast, the Constitution of the United States specifies the inclusion of the original thirteen states, as well as additional states which have entered the Union via acts of Congress.  In regard to territories over which other countries have relinquished sovereignty, and which have come under the jurisdiction of the United States, there are treaties which give the full specifications.

4. The Republic of China Constitution
The “Republic of China” Constitution currently in use in Taiwan was passed on Dec. 25, 1946, when the Chinese Nationalist Party (KMT) still ruled China. It was promulgated on Jan. 1, 1947, and came into force on Dec. 25, 1947.  It was brought over from Mainland China by the KMT during the Chinese Civil War period of the late 1940’s.  During this period of time, Taiwan was under military occupation, and had not been incorporated into Chinese territory.  

Notably, Article 4 of the ROC Constitution specifies that “The territory of the Republic of China within its existing national boundaries shall not be altered except by a resolution of the National Assembly.”  In regard to the alleged incorporation of Taiwan into Chinese territory, there is no resolution of the National Assembly on record. 
As such, this ROC Constitution, which is often called the “Nanjing Constitution”, is not the true organic law of the Taiwan cession.  Under international law, and US Constitutional law, Taiwan remains as an unorganized territory. [FT 35] [FT 36] 
E. Nationality Determination for Native Taiwanese Persons, with reference to a Determination of the “Competent Authority” to Issue Passports 
With no clear legal basis to include Taiwan in its definition of “national territory,” and no international treaty references which can be found, the ROC is definitely not the competent authority to issue ID documentation (including ID cards, drivers’ licenses, passports, etc.) of any kind to native Taiwanese persons.  Such an interpretation must be recognized by all US government agencies under the terms of the SFPT. 
Hence under the US Supreme Court’s Insular Cases, the US Constitution, the laws of war, the San Francisco Peace Treaty, and the SFPT-authorized Sino-Japanese Peace Treaty (Treaty of Taipei), the native inhabitants of Taiwan remain either as (1) Japanese nationals, thus owing their allegiance to Japan, or (2) nationals of the principal occupying power, and thus owing their allegiance to the principal occupying power.  
In conjunction with Japan’s relinquishment of sovereignty over Taiwan in the SFPT, Japanese courts have not recognized the native persons of Taiwan as Japanese nationals since the Spring of 1952.  In other words, under Japanese law, and indeed under international law, native persons of Taiwan currently owe no allegiance to the government of Japan.   

This leaves us with only one other possibility.  The native inhabitants of Taiwan must be correctly classified as US nationals (non-citizens), and their identification documents and travel documents must be issued under the authority of the United States.  In the San Francisco Peace Treaty, the United States is specified as the principal occupying power. 
Taiwan is self-governing dominion under Taiwan Relations Act (TRA), but there is no passport issuing authority.  Hence, it can be maintained that under US law the Taiwan governing authorities are counterfeiting “Republic of China passports.”  

In other words, the Republic of China is not recognized under either the San Francisco Peace Treaty or the TRA with any power to issue passports for native Taiwanese persons, in the areas of “Formosa and the Pescadores.” As defined in INA 101(a)(30), the Republic of China’s Ministry of Foreign Affairs cannot be construed as the competent authority for issuing passports to these persons. The false claims of “citizenship of the Republic of China” for native Taiwanese persons holding ROC passports make those passports illegal under US law.
INA, 101(a) (30) [ aka 8 USC 1101 (a)(30) ]
The term "passport" means any travel document issued by competent authority showing the bearer's origin, identity, and nationality if any, which is valid for the admission of the bearer into a foreign country.  

Some important clarifications must be made however. The consideration of whether the ROC Ministry of Foreign Affairs is the competent authority for issuing passports to native persons in the Kinmen (Jinmen) and Matsu (Mazu) island groups is an entirely separate matter. These two island groups are not included in the definition of “Taiwan” given in the Taiwan Relations Act, reference: 22 USC 3314 (2). See further clarifications in Section G below: “2. A Competent Authority for Issuing ID Documentation.”
F. Nationality Determination for Native Taiwanese Persons, with reference to United States Government Geographic Jurisdiction
The geographic jurisdiction of the United States government is very limited and well defined. US government geographic jurisdiction is limited to those places where the Unites States is the sovereign. 

The territorial clause of the US Constitution (art. IV, § 3, cl. 2) states: The Congress shall have power to dispose of and make all needful rules and regulations respecting the territory or other property belonging to the United States...

All territory under the control of the federal government is considered “part” of the United States for purposes of law. In Hooven & Allison Co. v. Evatt, 324 U.S. 652 (1945), the Supreme Court held that the term “United States” can have three different meanings, in different contexts.

"The term 'United States' may be used in any one of several senses. It may be merely the name of a sovereign occupying the position analogous to that of other sovereigns in the family of nations. It may designate the territory over which the sovereignty of the United States extends, or it may be the collective name of the states which are united by and under the Constitution." 

This means that the “United States” is composed of any area or region over which the federal government has jurisdiction.
A summary the above in regard to the three different perspectives of US law, Taiwan law, and international law may be given as follows: 

a. In the fifty states, or from the point of view of US federal or state law, Taiwanese persons are “US national non-citizens.”  US citizens are “local citizens.” 
b. In Taiwan, from the point of view of local law, Taiwan island citizens are “local citizens.”  US citizens may be referred to as “mei guo ben tu gung min” (citizens of the original USA nation), or other appropriate terminology, for convenience.   

c. From the point of view of international law, considering that technically speaking the "Taiwan nation" does not yet fully exist, US citizens and Taiwan island citizens are both “ben guo ren” (people of this country, natives), whereby the “country” referred to is the USA.
1. Territorial Acquisitions as the Result of War

In terms of territorial acquisitions as the result of war, most laymen only consider territory ceded to the USA, and now under civil government operations sanctioned by the US Congress, as having been “acquired.”  (The commentary in 7 FAM 1121.1 also employs this overly simplified view.)  In fact, this is merely what may be described as TYPE A.  

Actually, the acquirement of territory under the territorial clause in the US Constitution is much broader in scope. In Downes v. Bidwell, 182 U.S. 244 (1901), the Supreme Court referred to its earlier finding that: 

“The Constitution confers absolutely on the government of the Union the powers of making war and of making treaties; consequently, that government possesses the power of acquiring territory, either by conquest or by treaty.”  Also in  Am. Ins. Co., 26 U.S. 511 (1828). 

With a full consideration of military jurisdiction under the principle of conquest, we can examine three deeper levels beyond TYPE A. 

Chart 11: Types of US Territorial Acquisitions as the Result of War 
	Type
	Description
	US territorial status
	insular law status

	Type A
	Territory which was ceded in the peace treaty, with the designation of the USA as the receiving country, and now with civil government operations (authorized by the US Congress) in effect
	unincorporated territory
	TYPE 1 Insular Area, (acquired under the principle of conquest)

	Type B
	Territory which was ceded in the peace treaty, with the designation of the USA as the receiving country, but which is still being held under USMG, because although the United States is the (principal) occupying power, no civil government operations (authorized by the US Congress) have yet come into effect
	unincorporated territory under USMG
	TYPE 1 Insular Area, (acquired under the principle of conquest)

	Type C
	Territory which was ceded in the peace treaty, without the designation of any receiving country, and which is still being held under USMG, because the United States is the (principal) occupying power, and USMG has not yet been legally supplanted
	unincorporated territory under USMG
	TYPE 1 Insular Area, (acquired under the principle of conquest)

	Type D
	Territory which is under belligerent occupation by US military forces
	  (Note 1)
	  (N/A)


Note: For a US military occupation of Tamaulipas State, in Mexico, the territorial status would be “independent customs territory under USMG on Mexican soil.”  For a US military occupation of the Cote D'Azur, in France, the territorial status would be “independent customs territory under USMG on French soil,” etc.     

N/A is used to indicate Not Applicable.  

The disposition of territory acquired under the principle of conquest and held under military occupation must be conducted according to the laws of war. The Hague Conventions of 1907 specify that “territory is considered occupied when it is actually placed under the authority of the hostile army.” (See FM 27-10, paragraph 351.) The form of administration by which an occupying power exercises government authority over occupied territory is called “military government.” In Ex Parte Milligan, 71 U.S. 2 (1866), the US Supreme Court held that “The Constitution itself provides for military government as well as for civil government.” Moreover, the Court held that military government is “ … to be exercised in time of foreign war without the boundaries of the United States, or in time of rebellion and civil war within states or districts occupied by rebels treated as belligerents.”
In Church of Jesus Christ of L. D. S. v. United States136 U.S. 1 (1890), the Supreme Court held that: “The power to acquire territory, other than the territory northwest of the Ohio River (which belonged to the United States at the adoption of the Constitution), is derived from the treaty-making power and the power to declare and carry on war. The incidents of these powers are those of national sovereignty, and belong to all independent governments. The power to make acquisitions of territory by conquest, by treaty, and by cession is an incident of national sovereignty.” 
2. The End of the Military Government of the (Principal) Occupying Power

The military government of the (principal) occupying power does not end with the coming into force of the peace treaty, but continues until legally supplanted. This is easily seen by looking back at the Spanish - American War cessions of Puerto Rico, the Philippines, Guam, and Cuba. In each island group, the period of military occupation was followed by a formal announcement by the US government of the end of “United States Military Government” (USMG) in these areas.  The earliest date was May 1, 1900, when USMG in Puerto Rico ended, and civil government operations authorized by the US Congress began, under the provisions of the Foraker Act.  

Comparative data for the end of USMG in the Philippines was July 4, 1901; the end of USMG in Cuba was May 20, 1902; and the end of USMG in Guam is usually stated as July 1, 1950.  
In each case, USMG was supplanted by civil government operations.  In the situations of Puerto Rico, Guam, and the Philippines, the civil government operations were authorized by the US Congress.  In the situation of Cuba, the United States government was not opposed to Cuban independence, and the civil government operations of the Republic of Cuba began on May 20, 1902. On this date, USMG in Cuba ended by proclamation of President Theodore Roosevelt.
Many US Supreme Court cases confirm the rule that military government continues until legally supplanted. For example, in Dooley v. U.S., 182 U.S. 222 (1901), the Justices held that: “ … We have no doubt, however, that, from the necessities of the case, the right to administer the government of Porto Rico continued in the military commander after the ratification of the treaty and until further action by Congress. Reference: Cross v. Harrison, (1853) 16 How. 182, 14 L. ed. 896. At the same time, while the right to administer the government continued, the conclusion of the treaty of peace and the cession of the island to the United States were not without their significance.”
G. Nationality Determination for Native Taiwanese Persons, with reference to the Comparative Example of Cuba after the Spanish American War
Conflict between the military forces of Spain and the United States was reported on February 15, 1898.  After diplomatic negotiations proved unsuccessful, the US Congress declared war against Spain on April 22.  All military attacks on (Spanish) Cuba during the April to July 1898 period were conducted by United States military forces.  According to the historical record, Spanish troops in Cuba surrendered on July 17, 1898.

Hence, in relation to Cuba, the United States was the “conqueror.”  Under the customary laws of warfare of the post-Napoleonic period, the United States will be the (principal) occupying power.  
Article 1 of the Treaty of Paris (April 11, 1899) specifies: 

Spain relinquishes all claim of sovereignty over and title to Cuba. And as the island is, upon its evacuation by Spain, to be occupied by the United States, the United States will, so long as such occupation shall last, assume and discharge the obligations that may under international law result from the fact of its occupation, for the protection of life and property. 

What if such a situation had occurred today?  If we look at the circumstances of Cuba from the vantage point of the 21st century, the question arises: “Who is the competent authority to issue ID documentation (including passports) of any kind to native Cuban persons after April 11, 1899?”  United States Military Government in Cuba has begun as of July 17, 1898, with the surrender of Spanish troops.  Spanish sovereignty over the island has ended with the coming into force of the Treaty of Paris on April 11, 1899.  Although the United States is not opposed to Cuban independence, under international law, the Republic of Cuba has not yet been founded. 

In fact, the answer to this question must be provided by the customary laws of warfare.  Upon the surrender of Spanish troops, Cuba’s international legal position is “independent customs territory under USMG on Spanish soil,” and the local populace passes under an “allegiance” to the conqueror, which in the post-Napoleonic era will be the (principal) occupying power.

After the relinquishment of Spanish sovereignty over Cuba in the peace treaty, Cuba’s international legal position is elevated to that of “unincorporated territory under USMG.”  It is TYPE C on the Chart of “Types of US Territorial Acquisitions as the Result of War.” Hence, from the period of April 11, 1899, to May 20, 1902, the native inhabitants of Cuba must be correctly classified as non-citizen US nationals, and their identification documents and travel documents must be issued under the authority of the United States.  
Such an analysis is confirmed by reference to US Supreme Court rulings.  Speaking of this “April 11, 1899, to May 20, 1902” transitional period, the US Supreme Court held in DeLima v. Bidwell 182 US 1 (1901), that “Cuba is under the dominion of the United States.”  [FT 37]  The nationality of the native persons therein is thus provided by Boyd v. Nebraska ex rel Thayer, 143 U.S. 135 (1892) where the Court specified that: “The nationality of the inhabitants of territory acquired by conquest or cession becomes that of the government under whose dominion they pass, subject to the right of election on their part to retain their former nationality by removal or otherwise, as may be provided.” This determination was confirmed again in Gonzales v. Williams, 192 U.S. 1 (1904).
1. More Detailed Comparisons for Cuba and Taiwan

How does such a legal framework relate to Taiwan?  First, it is necessary to examine the post war peace treaties very carefully.  The military occupation of Cuba by the United States is fully specified in Article 1 of the Treaty of Paris.  The wording is interesting, because it shows that the period of time (1) after the coming into force of the peace treaty and (2) before the end of United States Military Government in Cuba, may also be called “occupation.”  In present day terminology, for a territorial cession, the period of time beginning from the surrender of local troops and ending with the coming into effect of the peace treaty would be called “belligerent occupation,” and the period of time from the coming into effect of the peace treaty to the end of the military government of the (principal) occupying power would be called “friendly occupation” or “the civil affairs administration of a military government.”  [FT 38]  
In fact, similar specifications to those for Cuba have been made for Taiwan in the San Francisco Peace Treaty.  Chart 7 provides a convenient summary.

Based on the provisions of the SFPT and the decision in DeLima v. Bidwell 182 US 1 (1901), “Taiwan is under the dominion of the United States.” [FT 39]  Taiwan is TYPE C on the Chart of “Types of US Territorial Acquisitions as the Result of War.” The nationality of native persons in Taiwan is thus provided by Boyd v. Nebraska ex rel Thayer, 143 U.S. 135 (1892) where the Supreme Court specified that: “The nationality of the inhabitants of territory acquired by conquest or cession becomes that of the government under whose dominion they pass …. ”
This is amplified by the legal analysis in U.S. v. Wong Kim Ark, 169 U.S. 649 (1898), where the US Supreme Court held that: “To create allegiance by birth, the party must be born, not only within the territory, but within the ligeance [FT 40] of the government. If a portion of the country be taken and held by conquest in war, the conqueror acquires the rights of the conquered as to its dominion and government, ….. It is equally the doctrine of the English common law that during such hostile occupation of a territory, and the parents be adhering to the enemy as subjects de facto, their children, born under such a temporary dominion, are not born under the ligeance of the conquered.”
Currently, Taiwan is in a transitional period, or period of “interim status,” being held by the military government of the principal occupying power under SFPT.  It is important to clarify that while this interim status condition under SFPT persists there is no “Taiwan Republic”, nor any “One China, One Taiwan”, nor “Two Chinas,” nor “a divided Chinese nation.”  This is because Taiwan has not yet reached a “final (political) status.” 

Therefore, as long as the final (political) status of the Taiwan cession is undetermined as noted in the Truman Statement of June 27, 1950 and legally affirmed by SFPT, it is protected by basic civil rights as a treaty cession under the Taiwan Relations Act.

2. A Competent Authority for Issuing ID Documentation

The above analysis may be restated as follows.  For Taiwan, “Who is the competent authority to issue ID documentation (including passports) of any kind to native Taiwanese persons after April 28, 1952?”  United States Military Government in Taiwan has begun as of October 25, 1945, with the surrender of Japanese troops.  Japanese sovereignty over the island has ended with the coming into force of the SFPT on April 28, 1952.  So, who is in charge?

In fact, the answer to this question must be provided by the customary laws of warfare.  Upon the surrender of Japanese troops, Taiwan’s international legal position is “independent customs territory under USMG on Japanese soil,” and the local populace passes under a “temporary allegiance” to the conqueror, who in the post-Napoleonic era will be the principal occupying power.  Hence, regardless of how one evaluates the complications of the period of belligerent occupation, it is 100% clear that upon the coming into force of the SFPT, and up to the present day, the allegiance of native Taiwanese persons is to the United States of America. Under 8 USC 1101 (a)(30) , it is the US Dept. of State which is the “competent authority” for issuing passports to native Taiwanese persons.  

Under Taiwan’s qualification as a Type 1 US insular area, this “temporary allegiance” under the law of occupation [FT 41] [FT 42] gives rise to the immigration law status referred to as “permanent allegiance” or non-citizen national status. 
3. Sub-sovereign Foreign State Equivalent

In the 1898 Treaty of Paris, Spain ceded the sovereignty of Cuba, but it was not given to any other country.  The United States was the (principal) occupying power.  Hence, as summarized above, the situation of Cuba after the Spanish American War provides good comparative analysis for Taiwan.

In their concurring opinion in Downes v. Bidwell, 182 U.S. 244 (1901), Justices White, Shiras, and McKenna stated: “It cannot, it is submitted, be questioned that, under this provision of the treaty, as long as the occupation of the United States lasts, the benign sovereignty of the United States extends over and dominates the island of Cuba …. Considering the provisions of this treaty, and reviewing the pledges of this government extraneous to that instrument, by which the sovereignty of Cuba is to be held by the United States for the benefit of the people of Cuba and for their account, to be relinquished to them when the conditions justify its accomplishment, this court unanimously held in Neely v. Henkel, 180 U.S. 109, ante, 302, 21 Sup. Ct. Rep. 302, that Cuba was not incorporated into the United States, and was a foreign country.” [bold-italics added] 

a. Justice Gray in a concurring opinion stated: “So long as Congress has not incorporated the territory into the United States, neither military occupation nor cession by treaty makes the conquered territory domestic territory, in the sense of the revenue laws; but those laws concerning 'foreign countries' remain applicable to the conquered territory until changed by Congress. Such was the unanimous opinion of this Court, as declared by Chief Justice Taney in Fleming v. Page, 50 U.S. 603 (1850).”  

In a similar situation to Cuba after April 11, 1899, Taiwan is “foreign territory under the dominion of the United States.” The Taiwan Relations Act does not treat Taiwan as a sovereign independent nation, but rather as a “sub-sovereign foreign state equivalent.”  The TRA contains a “foreign state equivalency” clause.  

Taiwan Relations Act [22 USC 3303 (b)]: 
Application of United States laws in specific and enumerated areas

      The application of subsection (a) of this section shall include, but shall not be limited to, the following:

        (1) Whenever the laws of the United States refer or relate to foreign countries, nations, states, governments, or similar entities, such terms shall include and such laws shall apply with respect to Taiwan.

        (2) Whenever authorized by or pursuant to the laws of the United States to conduct or carry out programs, transactions, or other relations with respect to foreign countries, nations, states, governments, or similar entities, the President or any agency of the United States Government is authorized to conduct and carry out, in accordance with section 3305 of this title, such programs, transactions, and other relations with respect to Taiwan (including, but not limited to, the performance of services for the United States through contracts with commercial entities on Taiwan), in accordance with the applicable laws of the United States.

H. Nationality Determination for Native Taiwanese Persons, with reference to their “Permanent Allegiance”  

1. Permanent Allegiance

If calculated from the coming into effect of the SFPT in 1952 to the present day, the native Taiwanese persons have already owed allegiance to the United States for over fifty years.  Clearly this relationship meets the dictionary definition of “permanent” which is simply “continuing or enduring without fundamental or marked change.”
In a similar fashion, the Immigration and Nationality Act (INA) merely defines “permanent” as a relationship of continuing or lasting nature.”  
INA, 8 USC 1101 (a) (31) 
The term "permanent" means a relationship of continuing or lasting nature, as distinguished from temporary, but a relationship may be permanent even though it is one that may be dissolved eventually at the instance either of the United States or of the individual, in accordance with law.

A “national of the United States” is defined in INA as well.

INA, 8 USC 1101 (a) (22)
The term "national of the United States" means:  (A) a citizen of the United States, or (B) a person who, though not a citizen of the United States, owes permanent allegiance to the United States. 

Clearly, native Taiwanese persons living in Taiwan have “permanent ties” to Taiwan, as evidenced by payment of taxes, ownership of property, and the presence of family.  These persons have a permanent dwelling place (or “domicile”) in Taiwan to which they, when absent, intend to return.  

Based on the above INA definitions, native Taiwanese persons do qualify as owing permanent allegiance to the United States. Taiwanese persons are non-citizen US nationals. 
For more comprehensive details see Chart 12 “Legal Government Authority over Taiwan, and the Allegiance & Nationality of Native Taiwanese Persons.”
2. Passport Issuing Authority

Could the US government deny the issuance of passports to Taiwanese persons on some other grounds?  In fact, the broad power of the Secretary of State under 22 USC 211a to issue passports, which has long been considered “discretionary,” has been construed generally to authorize the refusal of a passport only when the applicant (i) is not a citizen or a person owing allegiance to the United States, or (ii) was engaging in criminal or unlawful conduct. 
22 USC 212

No passport shall be granted or issued to or verified for any other persons than those owing allegiance, whether citizens or not, to the United States. 

V. Determination of International Title to Taiwan Based on the Laws of War Dictum that “Military Occupation Does Not Transfer Sovereignty”
From the second half of the eighteenth century onwards, international law came to distinguish between the military occupation of a country and territorial acquisition by invasion and annexation, the difference between the two being originally expounded upon by Emmerich de Vattel in 1758 in his opus The Law of Nations. The distinction then became increasingly clear and has been recognized among the principles of international law since the end of the Napoleonic wars in the nineteenth century. As a result, invasion and annexation ceased to be recognized by international law as accepted means of territorial acquisition. 
In the early 20th century, the Convention respecting the Laws and Customs of War on Land (The Hague, 1907) codified many customary law provisions concerning the protection of civilians and their property in occupied territories. Article 42 of the Convention provides that: "Territory is considered occupied when it is actually placed under the authority of the hostile army", thus providing a definition of military occupation. Similarly, Article 43 of the Convention spelled out the duty of the occupying state (aka “occupying power”) to restore public order and ensure respect for the laws in force in the country. Article 55 specified the authority of the occupying state with respect to public buildings and property, agricultural estates, forests and other state property on the understanding that the occupier was to be regarded as administrator and usufructuary, being bound to safeguard the capital of the properties and administer them in accordance with the rules of usufruct. The articles also afforded protection to transferred public property, places of worship and so forth, and obliged the occupying state to respect human rights and personal freedoms.

Although the customary laws of warfare clearly dictate that “military occupation does not transfer sovereignty,” it is important to define this aspect more carefully.  Further details on exactly what happens to the “territorial sovereignty” of occupied territory would be desirable.  After studying a number of complicated situations of military occupation in the post-Napoleonic era, and working through many scenarios for final disposition of the territory, it is the authors’ conclusion that the general rule may be stated as follows: “The sovereignty of an area under military occupation is held in trust by the principal occupying power, and this is an interim status condition.” [FT 43] [FT 44] 
This rule may be easily derived by considering a few scenarios. These scenarios are based on a slightly embellished version of the situation in Cuba after the Spanish – American War.  According to the historical record, all military attacks against Spanish installations and fortifications in Cuba were conducted by United States military forces.  The United States is the (principal) occupying power.  However, let us add the stipulation that the military occupation of the western third of the island has been delegated to Venezuelan military troops.  Again, following the historical record, in the post war peace treaty, which came into effect on April 11, 1899, Spain renounced the sovereignty of Cuba, but no “receiving country” was specified for the cession.

A. Three Hypothetical Scenarios for the determination of Cuba’s Final Political Status 

Scenario 1: Tribal Governments:  Unfortunately, after the close of the Spanish American War, Cuba has descended into a rather chaotic situation, and different areas of the island are now effectively organized into loose forms of tribal governments, which have little or no contact between one another.  There appears to be no “government of Cuba” which is coalescing.  
Scenario 2: Dual Governments: Surprisingly, after the close of the Spanish American War, two different political groups have emerged and are now engaged in nation building, including the writing of a Constitution, the formation of a Congress, the recruiting of congress members, the designing of a flag, the choice of a President, etc.  
Scenario 3: Subordinate Occupying Power Influence: The Venezuelan authorities have repeatedly stressed to the United States President that the situation in Cuba is unstable, and have urged that Venezuela be allowed to annex the island, in order to promote long-term peace throughout the Caribbean region. 

B. Overview of the Three Scenarios
Before entering the Spanish American War, the United States renounced any intention to annex the island. [FT 45] Considering any one of the above scenarios, who will decide the future “final status” of Cuba after the period of military occupation?  The only possible answer is that the U.S. President, in consultation with his Cabinet members and other experts, will decide.  This is because the U.S. President has plenary powers over foreign affairs.  After the coming into effect of the peace treaty, and when Cuba is still in a “transitory period” (interim status) under military occupation, Cuba’s status is that of a sub-sovereign entity, and it is “foreign territory under the dominion of the United States.” [FT 46]  Hence, the possible outcomes for the above three scenarios can be condensed as follows:

In Scenario 1, the U.S. President can choose for official U.S. policy to be to nurture one of the local groups to develop into the “government of Cuba” and then unfetter the sovereignty of the island to them.  Or he can choose to look into one of the other two Scenarios.

In Scenario 2, the U.S. President can choose which of the local governments appears to be most friendly to the United States, and then unfetter the sovereignty of the island to them.

In Scenario 3, the U.S. President can, in conjunction with the Venezuelan President, issue a Caracas Communique, and specify that Venezuela is the lawful government of the area.  (Due to the separation of powers doctrine, his actions in this regard are not subject to review by the judicial or congressional branches of the US government.)  He can wait for the Venezuelans and Cubans to determine how the annexation will proceed.  When the Venezuelan civil government is set up in Cuba and ready to assume control, the U.S. President can then unfetter the sovereignty of the island to them. [FT 47]
Hence we may say that the territorial sovereignty of Cuba is being held in trust, in the form of a fiduciary obligation, [FT 48] by the principal occupying power, and this is an interim status condition.  As indicated previously in this essay, this corresponds to all the situations of territorial cession in a peace treaty after war, and regardless of whether or not a “recipient” is designated.   
Hence, for a limbo cession, it is clear that the title to the territory escheats to “the conqueror,” which in the post-Napoleonic period is “the (principal) occupying power.”  This is ownership in the sense of “having control over,” “having legal right to,” or “having title to,” however, it is more properly delineated as a kind of “quasi-trusteeship.”
In a similar fashion, at the present time Taiwan has not yet reached a final (political) status, and is still being held as a quasi-trusteeship under USMG within the US insular law framework. [FT 49] [FT 50] 
VI. Determination of International Title to Taiwan Based on an Analysis of the Montevideo Convention’s Criteria for Statehood

The Montevideo Convention (Dec. 26, 1934) provides the classical definition of the "state as a person of international law." Article 1 of the Convention holds that "The state as a person of international law should possess the following qualifications: (a) a permanent population; (b) a defined territory; (c) government; and (d) capacity to enter into relations with the other states." Based on the preceding analysis in this essay, let us look at these Montevideo Convention criteria in detail.

* The Republic of China on Taiwan has a permanent population of 23 million. Importantly however, there is no legal basis for considering these Taiwanese persons as ROC citizens.  A detailed overview of this rationale was given in Part IV, Section D of this essay. 

* The Republic of China on Taiwan it includes the geographic areas of Formosa and the Pescadores, an area comprising nearly 13,900 sq. miles. However these areas were initially “obtained” and “held” under military occupation, and to date there has been no transfer of title.  In regard to the legal details of the military occupation, the principal occupying power of these areas is the United States of America.  
* Taiwan has a fully functioning government called the “Republic of China.” However, this is a government in exile.  According to international law, there is no way for a government in exile to obtain legitimacy other than by returning to its “original location” and reasserting its governance there. 

* The Republic of China on Taiwan has formal diplomatic relations with over twenty countries.  However, these diplomatic relations are conducted under the auspices of the “Republic of China government in exile.”  

It is the authors’ assertion that the drafters of the Montevideo Convention intended all of its four criteria in Article 1 to be proper and just.  However, in the case of Taiwan, its qualifying criteria in all four criteria are of highly questionable validity.  Hence, the authors are not surprised that the international community does not regard Taiwan (under whatever nomenclature) as a sovereign state.
With consideration to the present development of international law, the four criteria of the Montevideo Convention are clearly inadequate.  As a general criticism, the authors feel that the Montevideo Convention criteria were formulated by legal experts who were primarily familiar with peace-time international law issues.  These four criteria do not take into account such important matters as military occupation, governments in exile, or territorial cessions where there was no clear transfer of title. 
VII. Conclusions

In the modern era, it must be recognized that the highest ranking document in regard to the legal position of “Formosa and the Pescadores” (aka “Taiwan”) and the nationality of native Taiwanese persons is the San Francisco Peace Treaty of April 28, 1952.  Under the United States’ form of government (as specified in Article VI of the US Constitution), the content of the Senate-ratified SFPT has the same weight as the US Constitution.  The provisions of the SFPT are therefore are binding on the three branches of the US government and all US government agencies. 

The State Dept. informed the Senate in 1970 that “As Taiwan and the Pescadores are not covered by any existing international disposition; sovereignty over the area is an unsettled question subject to future international resolution.” This statement was repeated in a “Subject: Legal Status of Taiwan” Memorandum from the Dept. of State Legal Advisor on July 13, 1971, and has been often repeated since. However, this statement is not entirely correct. 

An comprehensive analysis of the provisions of the San Francisco Peace Treaty, its subsidiary Sino-Japanese Peace Treaty, the three USA-PRC joint communiqués, the Taiwan Relations Act, and US Supreme Court cases regarding the “acquirement” of territory under the territorial clause of the US Constitution, produces full conclusions for the legal status of Taiwan, the nationality of native Taiwanese persons, and related issues.  

The title to Taiwan territory is currently held by USMG, and native Taiwanese persons are correctly classified as being US nationals (non-citizens).  Exhaustive supporting analysis for these conclusions has been given in this essay. 

Importantly, these conclusions are fully compatible with President Truman’s Statement regarding Taiwan’s undetermined status (June 27, 1950), Secretary Powell’s Statement regarding Taiwan’s sovereignty (October 25, 2004), President Reagan’s Six Assurances (July 14, 1982), President Clinton’s Three Noes (June 30, 1998), the “One China Policy,” the US Constitution, and the SFPT.  These conclusions are also fully compatible with the customary laws of warfare of the post-Napoleonic period, as specified in the Hague Conventions of 1907, the Geneva Conventions of 1949, relevant court decisions, US Army Field Manual FM 27-10, and other sources. 

United States policy toward the Republic of China, after its founding in 1912, has been handled as a matter of foreign affairs, under the authority of the Executive Branch.  Unfortunately, there was no thorough review of the appropriateness of this policy in the time period following the coming into effect of the SFPT on April 28, 1952.  According to the terms of this peace treaty, and from the terms of the subsidiary Sino-Japanese Peace Treaty, it is clear that before this date the territorial sovereignty of Taiwan was held by Japan, and after Japan’s formal renunciation of it, the ROC was not the recipient.  
In fact, with the coming into force of the SFPT, Taiwan has become an insular area of the United States under military government.  Over fifty years have passed, and the “creative ambiguity” involved in the Taiwan – PRC – USA trilateral relationship should be brought to an end.  The US State Dept. and other agencies of the Executive Branch should take immediate action to remedy their mishandling of the Taiwan question in the post-WWII period.  Major policy considerations for the handling of Taiwan territory should be taken over by the Congress, under the authority of the territorial clause of the US Constitution.  [FT 51] [FT 52]
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