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Footnotes 

1. Who Owns Taiwan: A Search for International Title, by Lung-chu Chen & W. M. Reisman, 81 Yale L.J. 599 (1972).

2. The laws of war as referred to in this essay are the “customary laws of warfare of the post-Napoleonic period,” and include the law of occupation.  In the modern era, these are often referred to as international humanitarian law.  A good introduction to the law of occupation can be found in Ch. 6 of US Army [Field Manual] FM 27-10.  See  http://www.globalsecurity.org/military/library/policy/army/fm/27-10/Ch6.htm In Application of Yamashita, 327 US 1 (1946), the US Supreme Court held that: “FM 27- 10 (1940), states the principal offenses under the laws of war recognized by the United States.”
The law of war is derived from two principal sources: (1) Lawmaking Treaties (or Conventions): these include the Hague Conventions, Geneva Conventions, etc., (2) Custom. 
Although some of the law of war has not been incorporated in any international treaties or conventions, this body of unwritten or customary law is firmly established by the custom of nations and well defined by recognized authorities on international law. 

Lawmaking treaties may be compared with legislative enactments in the national law of the United States. The customary law of war may be compared with the unwritten Anglo-American common law. 

The law of war is considered jus cogens (“compelling law”) and binding on all nations.

3. In Article 2 of the Sino-Japanese Peace Treaty (aka “Treaty of Taipei”) of August 5, 1952, it is recognized that in the SFPT Japan has renounced all right, title, and claim to Taiwan (Formosa) and Penghu (the Pescadores).  Obviously, if Japan did not possess all such right, title, and claim after 1895, and up to the coming into force of the SFPT in 1952, (a) the signatories of the SFPT would not be agreeing to such a renunciation, and (b) the ROC would not be agreeing to this formulation by signing and ratifying the Treaty of Taipei.   

Major treaty references for this essay are as follows: 

Sino-Japanese Peace Treaty, (Treaty of Taipei) 138 U.N.T.S. 3, of Aug. 5, 1952. 
San Francisco Peace Treaty (SFPT), 3 U.S.T. 3169, of Apr. 28, 1952. 

Treaty of Paris (Spanish-American Peace Treaty), 30 Stat. 1754; TS 343, of Apr.  11, 1899.

4. Harry Truman served as US President from April 12, 1945, to Jan. 20, 1953.  

5. Military occupation: (1) invasion, conquest, and control of a nation or territory by foreign armed forces, (2) a condition in which territory is under the effective control of foreign armed forces. 
Military occupation is not annexation, the difference between the two being originally expounded upon by Emmerich de Vattel in The Law of Nations (1758). The portions of the law of war which particularly relate to military occupation may be called the law of occupation.

(Singular and plural forms are generally interchangeable, i.e. the law of war may be rendered “laws of war,” and the law of occupation may be rendered “laws of occupation.”)

The term “military” is used in many senses in English.  Among the most important of these are: (1) characteristic of or associated with soldiers; (2) of, or pertaining to armaments, or to war; (3) of, relating to, or characteristic of members of the armed forces. Commonly used antonyms are “civilian” and “non-military.”
Notably, President Harry Truman stated: “If there is one basic element in our Constitution, it is civilian control of the military.”
6. The sovereignty as spoken of in this essay is “territorial sovereignty,” which is the right of a government to exclusively exercise its powers within a particular territory. As such, “territorial sovereignty” must be based on having “territorial title.”  In contrast, “popular sovereignty” is the doctrine that the state is created by and subject to the will of the people, who are the source of all political power. However, in regard to matters of territorial cession, the authors are unaware of any historical instances where “the people” (in some anonymous fashion) were deemed to hold the “territorial title” to any areas.  Rather, “territorial title” is held by a government.  This clarification is very important for discussing the details of Taiwan’s international legal position. 
7. Unincorporated territory: (1) an area over which the US Constitution has not been expressly and fully extended by the Congress within the meaning of Article IV, Section 3 of the US Constitution, (2) an insular law term for interim cessions and their basic constitutional rights under peace treaty; nexus of international and domestic laws. 

8. The significance of the designation of a “receiving country” for a territorial cession in a peace treaty is explained as follows:   The designation of a “receiving country” serves to authorize the Legislature of that country to pass legislation to establish civil government for the territory.  Importantly however, before the beginning of civil government operations, the territory remains under the administrative authority of the (principal) occupying power.

More explicitly, it should be noted that after the coming into force of the Treaty of Paris, and even up to a year thereafter, the four areas of Puerto Rico, the Philippines, Guam, and Cuba are all in exactly the same relationship to the United States.  In other words, they wee all under United States Military Government.  This is despite the fact that Puerto Rico, the Philippines, and Guam were ceded to the United States, and Cuba was not. Cuba was a “limbo cession.” 
Hence in regard to the criteria for the designation of a Type 1 Insular Area of the United States (Insular Areas Acquired by Conquest), it is not necessary that the United States be designated as the “receiving country” for the territorial cession in the peace treaty, but only that the following three conditions be met:  (1) conquest by US military forces, (2) the United States as “the (principal) occupying power,” and (3) territorial cession in the peace treaty.
9. The authors’ analysis here is of much greater depth and detail than the commentary given in the U.S. Dept. of State’s Foreign Affairs Manuals, e.g. 7 FAM 1121.1 b.(1) 

10. In the present essay, the verb “cede,” and the noun “cession” are used in their broad original senses to denote the “surrendering of possession of,” “relinquishment of sovereignty over,” “renouncing of all right, title and claim to,” etc.
11. From December 1941 to July 1944, Guam was occupied by Japanese troops, and during that time the Japanese flag was flying. 
12. The law of agency is the body of legal rules and norms concerned with any principal – agent relationship, in which one person (or group) has legal authority to act for another. The law of agency is based on the Latin maxim "Qui facit per alium, facit per se," which means "he who acts through another is deemed in law to do it himself."
Among those researchers who recognize that Oct. 25, 1945, is merely the beginning of the period of military occupation, and that there was no transfer of sovereignty on that date, there is still much confusion regarding the exact role of the ROC in the administration of Taiwan under such an arrangement. With reference to the relevant historical and legal documents, most researchers interpret the role of the ROC as being an “agent” for the Allies.  

As stated in Part III of this essay, these researchers have been lead astray by the logic that “the ROC was one of the Allies, and the Allies won the war against Japan” or “the ROC military forces accepted the Japanese surrender on behalf of the Supreme Commander of the Allies,” or “the Japanese military officers surrendered to the representatives of the ROC military forces,” etc

However, the key issue in determining legal relationships is a determination of “Who is the occupying power.”   In the post-Napoleonic era, that goes back to a determination of “Who is the conqueror.”   

13. Many researchers have claimed that the “military occupation” of Japan and her former dependencies ended on of April 28, 1952. Such an assertion is supposedly based on Article 1(a) of the SFPT, with the added note that Article 6(a) merely provides a grace period of 90 days for their withdrawal. However, such an analysis overlooks the functioning of the military government of the principal occupying power in a territorial cession.  The four main islands of Japan (aka “metropolitan Japan”) were not a territorial cession, so the military government of the principal occupying power ended with the coming into force of the peace treaty, and Japan’s territorial sovereignty was restored.  
But at the same time, with the coming into force of the peace treaty, “Formosa and the Pescadores” are no longer a part of Japan as per Article 2(b), and the USMG is given authority to make final disposition of their territorial title as per Article 4(b).  This essay gives additional analysis regarding the end of military government of the (principal) occupying power in the comparisons with Cuba in Chart 4 and Chart 7, as well as the Three Scenarios for the Disposition of a Limbo Cession in Part V .

14. The cession of Louisiana Territory in 1803, Alaska Territory in 1867, and the Danish Virgin Islands in 1917 are all examples of territorial cessions during peacetime.

15. A similar ABC analysis can be done for California after the Mexican American War.  The dates would be as follows -- A: August 1, 1847; B: July 4, 1848; C: December 20, 1849.  However, as contiguous territory in North America obtained well before the landmark Downes v. Bidwell 182 U.S. 244 (1901) ruling, California was not unincorporated territory or an insular area, so it is not considered in this essay.

16. It is very important to note that the December 8, 1941 declaration of war against Japan was made by the United States. Some researchers confusingly interpret this to be a declaration of war by the Allies. 

17. More significantly, this terminology strongly indicates that there are numerous instances of a “subordinate occupying power” in operation in the different territorial cessions enumerated in the treaty. 

18. Many examples of the responsibilities of the occupying power are given in art. 49 of the Geneva Convention Relative to the Protection of Civilian Persons in Time of War.  When studying the 1949 Geneva Conventions in relation to the disposition of Taiwan territory, it must be remembered that the content of these Conventions were already widely recognized before being formally codified, and indeed they form part of the customary laws of warfare.  

Deportations, Transfers, Evacuations

Individual or mass forcible transfers, as well as deportations of protected persons from occupied territory to the territory of the Occupying Power or to that of any other country, occupied or not, are prohibited, regardless of their motive. 

Nevertheless, the Occupying Power may undertake total or partial evacuation of a given area if the security of the population or imperative military reasons so demand. Such evacuations may not involve the displacement of protected persons outside the bounds of the occupied territory except when for material reasons it is impossible to avoid such displacement. Persons thus evacuated shall be transferred back to their homes as soon as hostilities in the area in question have ceased. 

The Occupying Power undertaking such transfers or evacuations shall ensure, to the greatest practicable extent, that proper accommodation is provided to receive the protected persons, that the removals are effected in satisfactory conditions of hygiene, health, safety and nutrition, and that members of the same family are not separated. 

The Protecting Power shall be informed of any transfers and evacuations as soon as they have taken place. 

The Occupying Power shall not detain protected persons in an area particularly exposed to the dangers of war unless the security of the population or imperative military reasons so demand. 

The Occupying Power shall not deport or transfer parts of its own civilian population into the territory it occupies. (GC, art. 49.) 
19. The Cairo Declaration, Potsdam Proclamation, and Japanese surrender documents are often offered as legal references for the exercise of sovereignty over Taiwan by the ROC.  However, the “intentions” expressed in these documents were all clearly predicated on the ROC maintaining its defacto and dejure position as the government of China.  Unfortunately, by late December 1949, the ROC had already gone into exile on Taiwan, an area which its troops were holding under military occupation via the delegated administrative authority of USMG.  As a result the ROC, despite enjoying wide diplomatic support at the time, was not even invited to the post-war peace treaty ceremonies.  In the peace treaty, Japan renounced the sovereignty of Taiwan without designating any other country as “recipient.” 
20. It is also very important to remember that there is no rationale under international law or US law whereby which the instructions to Chiang Kai-shek in General Order No. 1 can be interpreted as formally transferring the territorial title of these areas to the Republic of China.

21. See relevant quotation from Shanghai Communique, quoted in Part III, B of this essay.  Also see Chen & Reisman, supra note 1, pages 618 – 9, 644 - 5, and 647 – 8. 

22. Under the US Constitution, Congress has the duty to provide for the common defense.  It is noted that the War Department was established in 1789, and this was reorganized as the Department of Defense in 1949. The organization of the US Department of Defense is specified in 10 USC 111 et. seq.
No territories of the United States maintain their own separate military forces (army, navy, marines, and air force in particular) or separately impose mandatory military conscription policies over the local populace, as such matters are the responsibility of the US federal government.  
23. President Truman foresaw that in the absence of specific arrangements in the post-war peace treaty, a determination of the final future status of Formosa would require the consideration of the United Nations. Chen & Reisman (supra note 1) also placed much emphasis on the role of the UN in deciding Taiwan’s future. In fact, however, the United Nations has refused to consider the Taiwan issue on many occasions.  Notably, as of September 2005, repeated applications for Taiwan’s admission to United Nations have been denied consideration for thirteen years in a row.  Moreover, current UN procedures do not require any UN office or agency to issue any formal written statement outlining its reasoning or rationale in regard to non-acceptance of new membership applications. For the Taiwanese people, who are very concerned about the continued viability of their democratic form of government in the face of potential communist aggression, this has been extremely frustrating.  
24. According to the precedent in Kent v. Dulles, 357 U.S. 116 (1958), the right to travel is a part of the “liberty” of which a citizen, or other person owing allegiance to the United States, cannot be deprived without due process of law under the Fifth Amendment.
25. The decisions in the Insular Cases of the US Supreme Court are important for determining the civil rights of native inhabitants of US insular areas. According to the precedent in US Supreme Court, Dorr v. United States, 195 U.S. 138, 147 (1904), under the US Constitution there is the concept of “fundamental rights,” and these may be described as “inherent although unexpressed principles which are the basis of all free government . . . . ”
In the authoritative 1997 report compiled by the United States General Accounting Office for the House Committee on Resources, “US Insular Areas -- Application of the US Constitution”, it was stated that “These fundamental rights appear to correspond roughly to the ‘natural rights’ earlier described by Justice White in a concurring opinion in Downes v. Bidwell, 182 U.S. 244 (1901).  Justice White included among ‘natural rights’ the right to one’s own religious opinion as well as ‘the right to personal liberty and individual property; to freedom of speech and of the press; to free access to courts of justice; to due process and to an equal protection of the laws; to immunities from unreasonable searches and seizures, as well as cruel and unusual punishments . . . . ’ ”
26. Taiwan is inside the principle of “cession by conquest” which was confirmed by “cession by treaty.”  The US national non-citizen status is the “default” nationality status for native inhabitants of territory acquired by the United States.  

27. Sub-sovereign foreign state equivalent: (1) "self-governing dominion," (2) "mandate territory," and (3) "trust territory."  For Taiwan, "interim dominion" conveys with great precision the sense of "self-governing dominion" during its interim status cession under SFPT. 

28. Self-governing dominion: a self-governing area under benign sovereignty of another country; although not a trust territory or mandate territory, but treated similarly in international law (in many respects) as being a foreign state equivalent. 

29. Justice Brennan filed a statement which examined the constitutional issues as follows: “The constitutional question raised here is prudently answered in narrow terms. Abrogation of the defense treaty with Taiwan was a necessary incident to Executive recognition of the Peking Government, because the defense treaty was predicated upon the now-abandoned view that the Taiwan Government was the only legitimate political authority in China. Our cases firmly establish that the Constitution commits to the President alone the power to recognize, and withdraw recognition from, foreign regimes. See Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 410 (1964); Baker v. Carr, 369 U.S.186, at 212 (1962); United States v. Pink, 315 U.S. 203 , 228-230, 62 S. Ct. 552 (1942).” 
30. Unfortunately however, the US State Dept. has ignored the fact that there is no basis under international law, or under US law, for the ROC flag to be flying over Formosa and the Pescadores (aka Taiwan) after April 28, 1952.  Moreover, after this date the presence of the ROC on Taiwan is blocking native Taiwanese persons’ enjoyment of fundamental rights under the US Constitution. 

31. See Rogers v. Sheng, 108 U.S. App. D.C. 115 (1960).
32. See 8 USC 1101(a)(14) and 8 USC 1152(b). 
33. This is a very comprehensive dissection of the status of the “Republic of China on Taiwan.”  It does however fully correspond to the shorter and more misleading statement of the State Dept. as quoted in Rogers v. Sheng, (D.C. Circuit, 1960). 
34. The current listing is at http://www.state.gov/s/inr/rls/4250.htm 

35. Unorganized territory: insular law term for a territory which has no local Constitution officially authorized by the supreme sovereign. 

36. With recognition of Taiwan’s true legal position under international law, and under US constitutional law, the Taiwanese people are entitled to draft a new constitution under US administrative authority. 

In the preparation for the drafting of Taiwan’s new constitution, the authors expect that the United States Constitution, the fifty states’ constitutions, and the constitutions of US unincorporated territories will be consulted extensively.  Legal researchers in Taiwan may also want to consult constitutions from other countries in North, South, and Central America, in Europe, in other Asian countries, etc.  The Canadian Charter of Rights & Freedoms is also an excellent reference. The majority of these constitutional related documents are available on the internet.
37. Technically speaking from the point of view of the law of occupation, as unincorporated territory under USMG, Cuba was not a part of the United States during this April 11, 1899, to May 20, 1902 period. Rather, it was foreign territory under the dominion of the United States. 
38. Mr. Hartzell is indebted to his research assistant, Jeffrey Geer, of Las Vegas, Nevada, for providing extensive commentary and analysis of the complications of military government, military occupation, insular law, and civil affairs administration as they relate to peace treaty cessions under the laws of war. 

39. Technically speaking from the point of view of the law of occupation, as unincorporated territory under USMG, Taiwan is not a part of the United States after April 28, 1952. Rather, it is foreign territory under the dominion of the United States. 
40. Ligeance: the connection between sovereign and subject by which they were mutually bound, the former to protection and the securing of justice, the latter to faithful service; allegiance. 
41. Under some circumstances, the military forces which liberated a particular area will delegate the administrative authority for the military occupation to allies.  This is a principal – agent relationship.  The allegiance of the local populace is to “the principal occupying power.”  In other words, the doctrine of “temporary allegiance” only exists in a single tiered formulation.  

When raising the flag(s) over occupied territory, the flag of the “principal occupying power” should fly highest on the flagpole, and the flag of the “subordinate occupying power” should fly lower.  

For the flag of a “subordinate occupying power” to fly alone on the flagpole is clearly a violation of the doctrine of temporary allegiance.  

42. The standard US Supreme Court references for the doctrine of “temporary allegiance” under the law of occupation are United States v. Rice, 4 Wheat U.S. 246  (1819) and Fleming v. Page, 50 U.S. 603 (1850). The first involved the British occupation of Castine, Maine, during the War of 1812.  The second involved the US occupation of the port of Tampico, in the State of Tamaulipas, Mexico, during the Mexican - American War. However, both were during periods of belligerent occupation, and were not followed by territorial cession in the peace treaty. 

In contrast, Taiwan is currently under a civil affairs administration of United States Military Government, which is after peace treaty cession.  As a result of the peace treaty cession, under US Constitutional law, Taiwan has been elevated to the position of “unincorporated territory under USMG,” and the allegiance of native Taiwanese persons has been raised to a more permanent condition. 

43. Military occupation results in the occupying power having the authority to exercise the rights of sovereignty, and is considered an “intermediate period” or a time of “interim status”.

  In an attempt to determine exactly what happens to the sovereignty of the occupied territory during military occupation, the authors have reviewed a wide variety of commentaries on the customary laws of warfare.  Examples of commonly seen conclusions are: (1) military occupation does not affect sovereignty over an occupied country, (2) military occupation does not transfer sovereignty to the occupying power, (3) sovereignty of the occupied territory is not vested in the occupying power, (4) military occupation does not deprive the occupied nation of its sovereignty, (5) the occupying power is only to be regarded as administrator and usufructuary, etc. 

  However, the authors feel that a more complete analysis of the legal complexities involved is achieved by recognizing the creation of a fiduciary relationship under the law of occupation.  A complete overview of the related legal rationale is provided in this essay. 

44. The entire subject of Indian Reservations, and the legal details regarding the ownership of their lands, is of reference value to see how such relationships work in the United States.  In the Handbook of Federal Indian Law, (published 1982), author F. Cohen describes the fiduciary relationship as "one of the primary cornerstones of Indian law," and compares this to the relationship existing under a common law trust.  

45. In April 1898, Senator Henry M. Teller (1830 – 1914) of Colorado proposed an amendment to the draft of a US declaration of war against Spain which proclaimed that the United States would not establish permanent control over Cuba. It specified that the United States "hereby disclaims any disposition of intention to exercise sovereignty, jurisdiction, or control over said island except for pacification thereof, and asserts its determination, when that is accomplished, to leave the government and control of the island to its people." The amendment passed the Senate on April 19, and Congress declared war against Spain on April 22. In compliance to the spirit of the Teller Amendment, after Spanish troops left the island in 1898, Cuba was ceded in the Treaty of Paris April 11, 1899, and the United States occupied Cuba until May 20, 1902.

46. In DeLima v. Bidwell, 182 U.S. 1 (1901), the US Supreme Court stated: “Cuba is under the dominion of the United States.”  Although Spain had given up the sovereignty of Cuba effective as of April 11, 1899, the Republic of Cuba was not founded until May 20, 1902. 
47. The specifications and arrangements for Taiwan via the Shanghai Communique are actually just a rather extreme variation of the type of logic used in Scenario 3. To understand this correctly, we need to recognize several facts.  First, Taiwan was originally ceded to Japan in 1895.  Second, the modern day “Taiwan question” is an issue left over from WWII in the Pacific, and not directly related to the culmination of the Chinese civil war of the late 1940’s.  Third, upon the beginning of the military occupation of Taiwan in October 1945, the PRC did not yet exist as a nation.  Fourth, the sovereignty of Taiwan was not awarded to the ROC, the Taiwan governing authorities, or the PRC in the SFPT. Fifth, as we know, the PRC is not currently exercising any administrative authority over Taiwan. In other words, except for its geographic proximity, cultural similarity, and expansionist territorial ambitions, the PRC is an outside party to the “Taiwan question.”  
However, for certain political reasons, in the 1971-72 period the United States (as the principal occupying power of SFPT) decided that the final (political) status of Taiwan is a matter which should be left up to the government officials of Taiwan and the PRC to resolve. The clauses of the Shanghai Communique, as given in Part III, B of this essay, serve the purpose of a civil affairs agreement under the law of occupation to put Taiwan on a “flight-path” for eventual unification with the PRC.  To date there has been no transfer of sovereignty however. 

 If the Taiwanese people don’t like this arrangement, then the optimal solution is to take full recognition of their own position under the US Constitution and demand their fundamental constitutional rights. As explained in Part III, B of this essay these would include, but not be strictly limited to, the following:  (1) for the territory, the art. 1, § 8 stipulation that Congress will provide for the “common defense,” (2) for the people, the life, liberty, property, and due process of law of the Fifth Amendment.
48. Generally speaking, a fiduciary obligation (also called “fiduciary relationship”) arises where one person or agency, as the result of the transfer of certain authority by others, possess unilateral power or discretion on a matter affecting a third person or group of people.  The first party (the trustee) is obligated to exercise the power or discretion with loyalty and care, and solely for the benefit of the third party (the beneficiary).  Thus, a fiduciary relationship includes the following principles: (1) one party (the trustee) has power over another (the beneficiary), who then is often vulnerable to an abuse of this power, (2) there is a unilateral undertaking by the trustee to act in the beneficiary's best interests, and, (3) the beneficiary is dependent on the trustee to exercise the power honorably. 

49. In the situation of Taiwan, a fiduciary relationship arises under the law of occupation, with the United States Military Government as trustee, the Taiwanese people as beneficiaries, and the property of Japan (i.e. Formosa and the Pescadores) held by the USMG as the trust corpus.  Any arrangement for the final culmination of the fiduciary relationship would be expected to include, as its most important precondition, that the “beneficiaries” had organized a government which was recognized by USMG as the lawful government of the area under international law.  

Before such a condition has been met, the administrative authority of USMG over Taiwan would be expected to continue.  However, this in no way denies the rights of the Taiwanese people to have their own elected representatives, to draft a new constitution, to participate in international organizations under the name of Taiwan, etc. 

Most importantly, with the recognition of the true nature of this fiduciary relationship, along with the fundamental rights under the US Constitution which accompany it, the USMG (acting through the Commander in Chief or other high US official) cannot finalize a transfer the “territorial title” of Taiwan to any third party without the consent of the Taiwanese people. 
50. Considerations of currency, trade, and tax matters under such a legal framework are important. 
Currency: The US Constitution Article I, § 8, gives the Congress the power to “coin money; regulate the value thereof . . . . ,” however Taiwan currently uses the “New Taiwan dollar” (NT$) which is issued locally.  In order to remedy this problem, the authors expect that there will be negotiations between Taiwan’s Central Bank and Ministry of Finance officials, the US Secretary of the Treasury, members of Congress, and the Commander in Chief in regard to three important sets of issues: (1) what role the United States government authorities will take in the operation and/or overseeing of Taiwan’s Central Bank, (2) whether an adjustment in the name of the “issuing authority” for the NT$ is desirable, and (3) whether the NT$ will be “pegged” to the US dollar or allowed to “float.”   

The emblems and designs currently in use on paper currency and coins in Taiwan reflect the unique cultural heritage of the people in Taiwan.  The authors expect that any future revisions of these designs will be subject to the sole determination of the Taiwan governing authorities.
Trade: The national currency of the People’s Republic of China is “Ren Min Bi” (RMB), however this is currently neither circulated in Taiwan, nor accepted for international trade payments. Taiwanese trade with other countries, including the PRC, is currently conducted in US dollars.  This practice is expected to continue. 
Taxes: The Congress is vested with power “to lay and collect taxes” under Article I, § 8, of the US Constitution, and via the Sixteenth Amendment.  However, reference is made to the authoritative 1997 report compiled by the United States General Accounting Office for the House Committee on Resources, “US Insular Areas -- Application of the US Constitution,” page 37, which states: “The Congress has authority to impose income taxes on the worldwide income of US citizens and corporations, including income from the insular areas.  However, federal individual and corporate income taxes as such are not currently imposed in the insular areas.”  For Taiwan, this interpretation complies with Taiwan’s status as an independent customs territory.

51. In testimony at a hearing on Taiwan in the International Relations Committee of the House of Representatives on April 21, 2004, the Assistant Secretary of State for East Asian and Pacific Affairs reiterated the core principles of US policy toward Taiwan.  Among the most important of these was the recognition that (1) the United States remains committed to a One China policy based on the three Joint Communiqués and the Taiwan Relations Act; (2) the US does not support independence for Taiwan or unilateral moves that would change the status quo as the US defines it, and (3) Beijing and Taipei should avoid any statements or actions that would unilaterally alter Taiwan’s status.

52. A full clarification of the status quo is not a unilateral change of the status quo. With recognition as an insular area of the United States under USMG, Taiwan will achieve a stable position which will facilitate its future democratic development.  Under US administrative authority a new Taiwan constitution can be drafted, rectification of the name “Taiwan” in all laws, regulations, and other nomenclature can be achieved, and the Taiwanese people can choose their own President and other government officers.  The Taiwanese governing authorities will also be able to put policies in place to better promote Taiwanese culture not only in Taiwan but throughout the world. 
The authors expect that political parties in Taiwan will continue to promote their own agenda for the finalization or upgrading of the Taiwan status, whether such agenda involves annexation to the PRC, Taiwan independence, a commonwealth arrangement with the United States (similar to Puerto Rico), a Chinese Economic Community (German: Gemeinschaft), Chinese Federation, or any other scenario.  The promotion of such agenda is in accordance with the US constitutional right to free speech.
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