The USA-Taiwan relationship and the Lost Treaty of San Francisco. 

The United States has announced a plan for a re-pivot to Asia.  However, the geographical focus of that plan is still not clear.  Hardly a month goes by that we don’t read in the international press about marches and demonstrations in South Korea, Okinawa, Japan, and even the Philippines, protesting the large numbers of US military personnel in their countries.  The question arises: Should Taiwan play a larger role in the United States’ Asian realignment? 
Looking at the commentary and analysis in the Taiwanese press over the past few years, some local Taiwanese commentators have suggested that the USA should reconsider its interests in maintaining peace in the Taiwan Strait, and make special arrangements to just “give” Taiwan the weapons it needs.  Leaders of some local pro-independence groups have even stated that they would welcome the United States to come to Taiwan and establish military bases.  Under the scenarios they have advanced, the Republic of China government on Taiwan could be de-armed, and the responsibilities for the “national defense” of Taiwan could be totally taken over by the United States.  

It seems like a fantastic scenario, without the slightest chance of even being discussed in press, much less in the meeting rooms of the Pentagon.  However, a close examination of current military arrangements for the defense of Taiwan shows a number of major problems, especially when the “legal fundamentals” of the USA-Taiwan relationship are taken into account.    

What are those legal fundamentals?  The US State Dept. and the Oval Office continually stress that the USA-Taiwan relationship is based on Three Communiques, the One China Policy, the Taiwan Relations Act (TRA). According to the TRA, the US does not recognize the terminology of the “Republic of China” after Jan. 1, 1979.  Moreover, the State Dept. has continually stressed that “Taiwan is not a sovereign nation.” 

Many political analysts in the US have criticized that such policies are contradictory, but that is because they are not seeing the full picture.  In addition to these announced policy items, there is something else that the State Dept. never mentions, and it is probably the most important point of all. That is the peace treaty which came into effect after WWII in the Pacific, and which made a formal legal disposition of “Formosa and the Pescadores” (aka Taiwan.)

Curiously enough, in the continuing debate on the USA-Taiwan relationship, that document has somehow completely disappeared from the discussion.  It has been relegated to the status of a “lost treaty,” even though it remains in force up to the present day. 

Taiwan had originally been ceded to Japan in 1895.  In the San Francisco Peace Treaty (SFPT) however, Japan renounced all right, title and claim to the island group. That means that under international law, Japan could no longer claim sovereignty over Taiwan after the peace treaty came into effect on April 28, 1952.

What were the arrangements for the final disposition of Taiwan?  Unfortunately, most scholars say that there is no answer to that question.  The SFPT did not specifically state to which country the sovereignty of Taiwan was being transferred.   Indeed, the US State Dept. informed the Senate in 1970 that “As Taiwan and the Pescadores are not covered by any existing international disposition, sovereignty over the area is an unsettled question subject to future international resolution.”
However, a consideration of military jurisdiction under the US Constitution and the internationally recognized laws of war provides a clear answer.  If the peace treaty did not specify any “receiving country” for Japan’s cession of Taiwan, we have to clarify an additional point: “Who is the principal occupying power?”
The military government of the principal occupying power will have jurisdiction over all territorial cessions in the peace treaty until a fully recognized “civil government” for each area is established.  

Japanese troops in Taiwan surrendered on Oct. 25, 1945. The surrender ceremonies themselves have significance in that they mark the beginning of the military occupation of Taiwan, and indeed the ROC military troops conducted these ceremonies on behalf of the Allies.  Nevertheless the ensuing military occupation of Taiwan is being conducted on behalf of the “conqueror” and “principal occupying power” and that is the United States. 

Any claims of territorial sovereignty over Taiwan have to be based on the possession of “territorial title.” Clearly, the ROC was not awarded that title in the SFPT.  Under such a legal framework, it is not surprising that the TRA does not recognize the nomenclature of the “Republic of China” after Jan. 1, 1979.  After all, the Senate-ratified SFPT is part of the “supreme law of the land.”
With this new knowledge at our disposal, many questions arise.  Under US law, how can the ROC’s “Ministry of National Defense” be considered as the competent authority for dealing with defensive issues for Taiwan?  Or, more pointedly, as a non-sovereign nation, how can the ROC even have a Ministry of National Defense?  And by what authority can it institute mandatory military conscription policies over its local populace?  

With reference to the historical record and the content of the SFPT, it can be held that the ROC is merely exercising delegated administrative authority for the military occupation of Taiwan.  Moreover as of mid-December 1949 the ROC has already become a government in exile.  As for Taiwan, under the SFPT its international legal position is clearly “overseas territory under the jurisdiction of the United States.”   
No overseas territories under the jurisdiction of the US have their own “Ministry of National Defense,” nor have they instituted any form of military conscription over their own local populace.  With reference to Article 1, Section 8, of the US Constitution, Taiwan should fall under the “common defense” umbrella of the Dept. of Defense. 
Should the USA end all arms sales to Taiwan? The People’s Republic of China has been contending that the USA should do that for several decades.  The provisions of the SFPT support such contentions.  Maybe the time is ripe for a re-evaluation of the USA-Taiwan relationship based on the lost treaty of San Francisco. 

